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A  CRITIQUE  OF  THE  CANADIAN  CONSTITUTION 

Introduction 

About  seventy-five  years  ago  the  fathers  of  Con¬ 
federation  met  to  give  this  country  a  new  government. 

The  forces  of  centralization  were  many:  a  vigorous  young 
nation  to  the  south  was  expanding  rapidly  tre  stfiward: 
and  in  its  lusty  youth  the  United  States  was  sr:o  belliger¬ 
ent  :  that  the  provinces  of  British  North  America  were 
in  real  danger  of  attack;  the  processes  of  government 
were  impeded  by  racial,  religious  and  economic  differ¬ 
ences;  the  economy  of  the  provinces  was  weak  because  in¬ 
ter-provincial  trade  was  hampered  by  the  lack  of  adequate 
transportation  facilities,  a  want  which  could  not  be  over 
come  by  the  various  provinces  acting  as  separate  units. 

Since  Canada  was  so  vast  in  extent  and  its  life 
characterized  by  such  a  great  variety  of  people  and 
interests,  the  builders  of  the  new  constitution  had  re¬ 
course  to  a  federal  form  of  organization.  A  model  for 
this  was  to  be  found  in  the  United  States.  The  Fathers 
were  greatly  influenced  by  the  rich  federal  experience 
of  the  United  States  and  by  the  American  Civil  War  which 
was  raging  during  the  time  of  their  deliberations.  As 
the  "evil"  of  excessive  state  autonomy  was  plainly  vis¬ 
ible,  it  was  resolved  to  make  the  federal  government 
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strong  enough  to  withstand  any  attempt  of  the  local 
authorities  to  disrupt  the  state.  Security  was  the 
keynote,  a  powerful  central  government  seemed  the  only 
means  of  obtaining  it. 

The  constitution  of  Canada  as  it  stood  in  1867 
was  a  unique  experiment  in  government,  combining  as  it 
did  the  principles  of  federalism  with  those  of  the  Brit¬ 
ish  Cabinet  system.  In  the  beginning  the  improvements 
in  government  under  it  were  so  manifest,  that  an  unques¬ 
tioning  veneration  of  the  constitution  grew  up  in  this 
country  and  for  a  long  time  prevailed.  However  consti¬ 
tutions  are  shaped  not  only  by  those  who  frame  them  in 
the  first  place  but  also  by  the  judges  who  thereafter 
interpret  their  meaning.  The  passage  of  time,  too, 
brings  alterations  in  the  structure  of  society,  "a 
change  of  generation'* ,  new  views  of  the  functions  of 
government  and  new  demands  upon  it,  and  these  changing 
problems  place  varying  strains  upon  the  constitutional 
structure.  In  the  case  of  Canada  the  trend  of  judicial 
decisions  of  the  Privy  Council  in  interpreting  the  Brit¬ 
ish  Borth  America  Act,  the  growth  of  an  industrialized 
society  with  its  attendant  problems,  and  particularly 
the  reactions  of  the  first  World  war  and  the  subsequent 
depression,  have  all  combined  to  raise  with  growing 
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urgency  the  question  of  whether  the  constitution 
created  by  the  fathers  of  Confederation  almost  three- 
quarters  of  a  century  ago  is  adequate  to  the  needs  of 
the  present  day.  On  this  question  the  press  has  poured 
forth  in  recent  years  a  growing  volume  of  articles  and 
books  by  individuals  and  of  reports  by  commissions. 

With  the  aid  of  this  body  of  critical  literature  it  is 
the  purpose  of  this  essay  to  attempt  a  simple  statement 
of  what  may  be  considered  the  chief  merits  and  defects 
exhibited  by  the  Canadian  constitution  since  its  incep¬ 
tion  in  1867. 


-  6  - 

THE  REPRESENTATIVES  OF  THE  KING 

Canada  has  the  distinction  of  being  the  only  self- 
governing  state  in  the  flew  World  which  has  preserved 
monarchial  institutions.  Since  of  necessity  the  King 
can  only  occasionally  be  in  Canada  in  person,  it  is 
necessary  that  he  should  be  represented  there  by  others. 
It  will  therefore  be  appropriate  for  us  to  look  first 
at  the  parts  played  in  the  working  of  our  constitution 
by  the  representatives  of  the  King. 

The  Governor-Generalship  is  a  continuation  of  the 
Governorship  of  earlier  colonial  times  and  as  such  is  an 
historic  institution  which  long  antedates  the  British 
North  America  Act*  Normally  the  affairs  of  the  infant 
European  colonies  founded  overseas  after  the  great  era 
of  geographical  discoveries  were  presided  over  by  Gov¬ 
ernors  dispatched  from  the  Mother  Land.  This  was  for 
two  reasons*  In  their  infancy  the  colonies  were  nece¬ 
ssarily  dependent  on  the  Mother  Land  for  protection  and 
nurture,  while  Europe  under  the  spell  of  Mercantilist 
ideas,  regarded  its  colonies,  not  as  ends  in  themselves, 
but  as  existing  for  the  benefit  of  the  country  from 
which  they  were  sprung,  tfor  both  reasons  the  Governor 
to  begin  with,  had  extensive  powers.  The  thing  which 
distinguishes  the  Governorship  of  the  British  colonies 
in  the  New  World  from  those  of  all  other  Powers  is  the 
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faot  that  the  authority  of  the  Governors  was  gradually 
curtailed  by  the  grant  at  quite  an  early  time  of  rep¬ 
resentative  government  and  the  slow  growth  thereafter 
of  an  increasing  measure  of  self-government,  which  by 
the  middle  of  the  nineteenth  century  had  become  "re¬ 
sponsible  government"  and  in  our  own  day  has  reached 
"equality  of  status"  with  the  Mother  Land  herself* 

In  1867  this  process,  though  far  advanced,  was  yet 
incomplete  with  the  result  that  the  Governor  may  be 
said  to  have  then  occupied  a  two-fold  position*  He 
was  still  the  representative  of  the  British  Government, 
appointed  by  the  King  on  the  advice  of  the  British 
Cabinet,  acting  under  its  instructions  and  responsible 
to  it,  serving  as  the  guardian  of  imperial  interests 
and  possessing  some  powers  which  he  might  exercise  with¬ 
out  the  advice  or  assent  of  his  Canadian  ministers.  For 
practically  all  Canadian  affairs,  in  the  second  place, 
he  was  the  personal  representative  of  His  Majesty,  bear¬ 
ing  the  same  relationship  to  the  Canadian  Parliament  and 
Cabinet  as  the  King  bears  in  Britain  and  generally 
typifying  and  promoting  those  features  of  our  national 

life,  lying  beyond  the  bounds  of  partisanship,  which 

the 

enrich,  culture  and  promote  the  general  welfare  and 
strengthen  the  unity  of  the  nation*  Generally  speaking 

the  operation  of  our  constitution  since  Confederation 
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has  on  the  one  hand,  tended  to  conserve  this  second  as¬ 
pect  of  the  Governor-Generalship  and  on  the  other  hand  to 
diminish  the  first  gradually  to  the  point  of  extinction# 
That  the  independent  power  of  the  Governor-General 
as  the  representative  of  an  external  authority  should 
slowly  disappear  was  an  inevitable  sequence  of  the  growth 
of  the  new  Dominion  in  population,  wealth  and  ambition 
for  enlarged  self-government#  Some  of  the  steps  in  that 
process  may  be  worthy  of  mention# 

Already  before  Confederation  the  Governor-General 
had  ceased,  since  the  time  of  Sir  Edmund  Head,  to  attend 
the  meetings  of  his  Canadian  Cabinet#  This  withdrawal 
constituted  a  substantial  diminution  of  the  influence  of 
the  Governor-General  as  the  representative  of  the  British 
Government  and  a  significant  step  in  the  assimilation  of 
his  position  to  that  of  a  constitutional  king.  After  Con¬ 
federation,  however  ,  there  still  remained  certain  powers 
which  the  Governor-General  could  wield  independently  of 
his  Canadian  ministers.  The  chief  of  these  were  -  (a) 
power  of  pardon  (b)  power  of  reserve  (c)  power  of  veto. 

Professor  W#  P.  M.  Kennedy  states:  "He  (the  Governor 
General)  possessed  the  right  of  pardon,  a  prerogative 
which  the  Crown  of  England  no  longer  enjoyed."  * 

*  Kennedy,  W.P.M.,  "The  Constitution  of  Canada",  p#  340# 


■ 

~ 

- 


•  '  :  ■  • 


This  statement  appears  to  be  in  error  as  the  King  could 
pardon,  but  only  on  the  advice  of  his  responsible  mini¬ 
sters,  while  the  Governor-General  could  exercise  that 
right  at  discretion#  Such  freedom  of  action  was  soon 
denied  to  the  Governor-General,  for  in  1875,  when  Lord 
Duffer in  commuted  Ambroise  Lepine’s  sentence  of  death  to 
two  years’  imprisonment,  Edward  Blake  protested  to  the 
British  Government,  with  the  result  that  the  Governor- 
General’s  instructions  were  recast  in  such  a  way  that 
pardon  was  made  contingent  upon  ministerial  advice# 

"The  Governor -General. • • • • • .may  reserve  any  act  of 
the  federal  government  for  the  consideration  of  the  imper¬ 
ial  government.”  *  This  was  true  immediately  following 
Confederation,  but  the  growth  of  the  Dominion  in  size  and 
strength  led  to  the  extension  of  responsible  government 
which  made  it  impossible  to  retain  unrestricted  reserva¬ 
tion  of  bills  by  His  Excellency.  Today  reservation  is  an 
historic  but  inactive  part  of  our  Constitution.  Canada 
has  full  control  of  her  own  internal  affairs  and  in 
matters  concerning  the  Empire,  consultation  has  replaced 
dictation  from  Downing  Street,  so  that  ”it  is  established 
first  that  the  power  of  discretionary  reservation  exercised 
at  all  can  only  be  exercised  in  accordance  with  constitu¬ 
tional  practice  in  the  Dominion;  secondly,  that  His 
*  Kennedy,  W.P.M. ,  ”The  Constitution  of  Canada”  p.  379. 
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Majesty's  Government  in  the  United  Kingdom  will  not  ad¬ 
vise  His  Majesty  the  King  to  give  the  Governor-General 
any  instructions  to  reserve  bills  presented  to  him  for 
assent,  and  thirdly,  as  regards  the  signification  of 
the  King's  pleasure  concerning  a  reserved  Bill,  that  it 
would  not  be  in  accordance  with  constitutional  practice 
for  advice  to  be  tendered  to  His  Majesty's  Government  in 
the  United  Kingdom  against  the  views  of  the  Dominion 
concerned."  *  While  Canada  cannot  remove  reservation  of 
Bills  from  our  constitution  by  Act  of  Parliament,  never¬ 
theless  the  British  Parliament  would  pass  the  necessary 
legislation  if  it  were  so  requested  by  the  Canadian 
Government  • 

The  Governor -General's  power  of  veto  was  real  at 
Confederation;  he  could  refuse  assent  to  any  bill  for 
divorce,  to  bills  for  making  paper  money  legal  tender, 
to  bills  imposing  differential  duties,  to  any  bill  inter¬ 
fering  with  the  naval  or  military  forces  of  the  Crown  in 
the  Dominion,  to  grants  to  himself  etc.  **  There  has 
been  a  gradual  disappearance  of  the  above  powers  so  that 
today  no  Governor-General  would  think  of  exercising  the 
*  "Report  of  the  Conference  on  the  Operation  of  Dominion 
Legislation  and  Merchant  Shipping  Legislation  1929” 
Sec.  32. 

**  Kennedy ,  W.P.M. ,  "The  Constitution  of  Canada"  p.  341 
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veto  under  ordinary  conditions,  but  an  extraordinary 
situation  might  develop  in  which  the  veto  power  could  be 
a  real  safeguard  against  Fascist  or  other  anti-democratic 
tendencies* 

The  curtailment  and  disappearance  of  the  Governor- 
General’s  independent  powers  as  representative  of  the 
British  Government  with  respect  to  pardon,  reserve  and 
veto  were  part  and  parcel  of  the  general  expansion  of 
Canadian  autonomy  since  Confederation  and  this  evolution 
so  far  as  the  Governorship  was  concerned  reached  its 
logical  conclusion  in  the  rulings  of  the  Imperial  Confer¬ 
ence  of  1930,  which  constitutes  at  once  the  simplest  and 
most  authoritative  statement  of  the  present  status  of  the 
Governor-General*  This  statement  follows: 

w  1*  The  parties  interested  in  the  appointment  of  a 
Governor-General  of  a  Dominion  are  His  Majesty 
the  Zing,  whose  representative  he  is,  and  the 
Dominion  concerned* 

2*  'The  constitutional  practice  that  His  Majesty 
acts  on  the  advice  of  responsible  Ministers 

applies  also  in  this  instance* 

\ 

3*  The  Ministers  who  tender  and  are  responsible 
for  such  advice  are  His  Majesty’s  Ministers  in 
the  Dominion  concerned* 


4* 


The  Ministers  concerned  tender  their  formal 
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advice  after  informal  consultation  with 
His  Majesty. 

5.  The  channel  of  communication  between  His 
Majesty  and  the  Government  of  any  Dominion 
is  a  matter  solely  concerning  His  Majesty 
and  such  Government.  His  Majesty’s  Govern¬ 
ment  in  the  United  Kingdom  have  expressed 
their  willingness  to  continue  to  act  in 
relation  to  any  of  His  Majesty’s  Governments 
in  any  manner  in  which  that  Government  may 
desire. 

6.  The  manner  in  which  the  instrument  contain¬ 
ing  the  Governor-General’s  appointment  should 
reflect  the  principles  set  forth  above  is  a 
matter  in  regard  to  which  His  Majesty  is  ad¬ 
vised  by  His  Ministers  in  the  Dominion 
concerned.”  * 

The  disappearance  of  the  one  aspect  of  the  Governor- 
Generalship  has  left  in  bolder  relief  its  other  function, 
that  of  the  representative  of  a  constitutional  monarchy, 
operating  under  the  principles  of  the  British  parliament¬ 
ary  and  cabinet  system. 

The  Governor-Generalship  has  admirably  fulfilled 


*  "Report  of  the  Imperial  Conference  1930.  (Summary  of 
Proceedings  pp.  26-7)  quoted  in  R.M.  Dawson  p.  95. 
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the  function  of  representing  the  Crown  in  Canada,  since 
the  practice  of  appointing  distinguished  British  gentle¬ 
men  of  wide  experience  in  many  fields  of  human  endeavor, 
has  lent  dignity  and  influence  to  the  official  leader¬ 
ship  of  our  country*  Of  this  custom  Sir  Wilfrid  Laurier 
said,  in  his  eulogy  of  Karl  Grey,  that  British  appointees 
gained  for  us  a  closer  tie  with  the  Mother  Land  and  at 
the  same  time  gave  us  the  benefit  of  Old  World  wisdom, 
which  was  of  great  value  to  a  young  country.  *  There 
is  however,  nothing  in  our  constitution  to  prevent  a 
Canadian  from  becoming  the  Governor -General  of  Canada, 
but  such  a  person  might  possibly  be  a  party  to  our 
"diff erences" t  while  a  Britisher  can  keep  an  "even  bal¬ 
ance”  between  contending  factions* 

The  constitutional  position  of  the  Governor -General 
was  clearly  defined  by  the  Imperial  Conference  of  1920 
when  it  was  declared  that  :  " •••••• The  Governor -General 

of  a  Dominion  is  the  representative  of  the  Crown,  holding 
in  all  essential  respects  the  same  position  in  relation 
to  the  administration  of  public  affairs  in  the  Dominion 

as  is  held  by  His  Majesty  in  Great  Britain . "  ** 

*  Dawson,  R*M*,  "Constitutional  Issues  in  Canada"  p.  67. 
**  Dawson,  R.M. ,  "Constitutional  Issues  in  Canada"  p.  91. 
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But  this  position  was  long  developing,  Eor  example  as 
late  as  1911  Lord  Grey f who  was  an  ardent  Imperialist, 
said  so  in  many  speeches  with  the  implication  that  all 
good  Canadians  should  be  the  same.  He  was  rebuked  by 
Mr.  J.  S.  Ewart,  who  took  the  view  that  the  Governor- 
General  could  not  partake  of  the  pleasant  task  of  showing 
Canada  her  duty  as  a  British  community.  "Imperial ism* , 
he  declared,  "is  the  chief est  obstacle  to  Canadian 
nationalism".  *  This  criticism  of  an  otherwise  popular 
Governor-General  represents  the  majority  of  Canadian  pub¬ 
lic  opinion  to  the  effect  that,  even  in  affairs  of  Empire, 
His  Excellency  must  abide  by  the  policies  of  his  respons¬ 
ible  Ministers* 

The  position  of  the  Governor-General  was  further 
clarified  by  the  dispute  which  ensued  when  in  June,  1926, 
Lord  Byng  refused  Mr*  W.  L*  Mackenzie  King  a  dissolution. 
Much  ado  was  made  about  this  incident  in  Canadian  con¬ 
stitutional  development*  The  Liberals  have  accused  Lord 
Byng  of  totally  denying  responsible  government  and  of 
allowing  Downing  Street  to  order  the  affairs  of  Canada* 

The  facts  refute  any  such  accusation. 

Mr.  King  had  asked  for  an  election  ten  months  earl¬ 
ier  to  get  an  unquestioned  mandate  from  the  people;  this 
le  did  not  get.  He  was  therefore  forced  to  form  a 

*  Ewart,  J.S.,  "Letter  to  the  Ottawa  Evening  Journal " 

Mar.  18,  1911. 
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ministry  which  was  dependent  on  the  support  of  the 
Progressives  for  continuing  in  office.  This  ministry 
had  a  precarious  existence  for  six  months  but  was  never 
defeated  during  that  time.*  However  when  an  inquiry 
into  alleged  irregularities  in  the  customs  services 
appeared  imminent,  Mr.  King  asked  for  a  dissolution. 

This  seemed  to  Lord  Byng,  a  political  stratagem  whereby 
the  Government  was  attempting  to  avoid  responsibility 
for  its  actions.  Also  the  Governor-General  was  con¬ 
vinced  that  Mr.  Meighen  could  carry  on  the  government, 
because  the  Progressives  had  indicated  their  willingness 
to  support  him,  and  the  Conservatives  were  the  strongest 
party  in  the  House.  Therefore  it  is  not  strange  that 
His  Excellency  refused  Mr.  King  a  dissolution  and 
promptly  accepted  his  resignation  as  Prime  Minister, 
after  which  he  called  upon  Mr.  Meighen  to  form  a  govern¬ 
ment.  The  fact  that  Lord  Byng  refused  to  consult  London 
in  spite  of  Mr.  King's  suggestion  that  he  do  so,  defin¬ 
itely  proves  that  Byng  was  certainly  not  acting  under 
orders  from  Downing  Street,  and  furthermore  the  fact 
that  Meighen's  so-called  "shadow"  government  failed  to 
withstand  a  vote  of  "no  confidence"  by  a  single  vote  because 
of  a  failure  in  pairing",  places  no  blame  on  Lord  Byng, 
as  he  might  have  saved  the  session's  legislation  and 
*  Dawson,  H.M. ,  "Constitutional  Issues  in  Canada"  p.  7S. 
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been  acclaimed  as  an  acute  reader  of  Canadian  public 
opinion.  As  a  matter  of  fact  Lord  Byng  might  be  said  to 
have  suspended  the  letter  of  constitutional  practice  for 
four  days  but  the  spirit  of  it  was  untouched.  Indeed  the 
"Byng  Episode"  led  to  further  constitutional  evolution, 
for  it  was  partly  as  a  result  of  this  that  the  Imperial 
Conferences  of  1926  and  1930  undertook  the  clarification 
of  the  Governor-Generalship  throughout  the  British  Com¬ 
monwealth  which  has  been  noted  above. 

In  the  aspect  of  the  Governor-Generalship  which  now 
alone  remains,  that  of  representing  the  person  of  His 
Majesty  in  Canada,  the  office  has  proved  itself  to  be  of 
real  value  to  this  country.  Hot  only  has  the  advice  of 
distinguished  British  gentlemen  been  available  in  politi¬ 
cal  affairs,  but  also  various  Governors  have  left  their 
mark  on  the  moral,  social  and  cultural  life  of  the 
country.  Thus  Lord  Bessborough  lent  his  distinguished 
patronage  to  the  "Little  Theatre"  movement,  which  ap¬ 
preciably  improved  the  quality  of  amateur  dramatics 
across  the  Dominion.  In  like  manner  Lord  Tweedsmuir  has 
left  literary  monuments  to  his  term  of  office  as  a  Canad¬ 
ian.  In  such  ways  the  Governor -General  and  his  wife 
have  often  afforded  example  and  leadership. 

Although  the  King*s  representative  acts  as  a  con¬ 
stitutional  monarch  in  Canada,  as  His  Majesty  does  in 
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England,  one  must  take  care  not  to  leave  the  Impression 
that  the  office  of  the  Governor- General  is  wholly  or¬ 
namental.  Behind  the  scenes  of  government,  the  Governor- 
General  can  and  does  exert  considerable  influence  upon 
his  advisors  by  his  right  to  be  consulted,  his  right  to 
warn  and  his  right  to  advise.  Moreover,  as  in  England, 
so  in  Canada,  it  is  conceivable  that  a  crisis  might  de¬ 
velop  in  which  a  factious  government  could  be  restrained 
or  dismissed  in  the  interests  of  the  people.  It  is  true 
that  such  a  situation  is  highly  conjectural,  but  it 
could  come  about  nevertheless.  Exceptional  circumstances 
make  it  necessary  to  have  a  reserve  power  which  could 
force  a  government  to  appeal  to  the  people  for  a  verdict 
before  irreparable  damage  was  done  to  our  responsible 
institutions  and  to  our  way  of  life. 

But  the  Governor-General  is  not  the  only  represent¬ 
ative  of  His  Majesty  in  Canada.  In  each  province  there 
is  a  Lieutenant-Governor  who  still  has  the  same  dual  role 
to  play  as  the  Governor-General  had  in  1867,  except  that 
the  Lieutenant-Governor  represents  the  Dominion  Govern¬ 
ment  instead  of  that  of  Great  Britain.  On  the  other  hand 
the  fact  that  the  Lieutenant-Governor  is  appointed  by  the 
Jovernor- General -in  Council  in  no  way  detracts  from  his 
position  as  the  King's  representative  in  a  province. 

Che  Lieutenant-Governorship  serves  as  a  link  and  channel 


18 


of  communication  between  the  provinces  and  the  Dominion 
in  governmental  affairs ,  and  to  represent  the  King  in 
provincial  matters  in  exactly  the  same  way  that  the 
Governor-General  does  in  a  national  sense.  Once  he  is 
installed  in  his  office,  he  is  completely  the  King's 
representative  within  the  provincial  boundaries  and  is 
not  in  any  way  considered  as  a  substitute  for  the  Gover¬ 
nor-General.  One  might  say  that  in  this  respect  these 
two  officers  of  the  King  differ  in  degree  of  importance 
but  not  in  kind. 

On  the  other  hand,  the  Lieutenant-Governor  is  also 
an  official  of  the  Dominion  Government,  who  for  cause 
assigned  can  be  dismissed  by  it  and  who  serves  both  as  a 
channel  of  communication  between  the  Dominion  and  the 
Province  and  as  a  check  of  the  former  on  the  latter 
through  the  power  which  he  possesses  of  reserving  bills 
for  the  Dominion  approval  or  veto. 

Recently  this  authority  of  a  Lieutenant-Governor 
was  used  against  Alberta  Social  Gredit  legislation, 
which  had  the  possibilities  of  disrupting  the  state,  and 
against  certain  other  Alberta  monetary  changes  definitely 
*ultra  vires**  of  the  B.  ET.  A.  Act.  Here  is  an  admirable 
example  of  the  necessity  for  some  brake  on  the  exuber¬ 
ance  of  provincial  assemblies.  However  Mr.  Bowen  did 
not  exercise  his  authority  until  after  a  consultation 
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with  Ottawa,  although  he  would  have  been  quite  within 
his  rights  if  he  had  acted  upon  his  own  personal  judg¬ 
ment  in  the  matter,  'ihe  fathers  of  Confederation  never 
dreamed  of  Social  Credit  but  their  handiwork  has  at 
least  partly  restrained  it  from  marring  the  unity  of 
Canada. 

Of  late  years  the  forces  of  decentralization  have 
grown  so  powerful  as  seriously  to  undermine  the  strength 
of  the  national  government,  contrary  to  the  intention  of 
the  Fathers  of  Confederation,  and  therefore  any  institut¬ 
ion  which  like  the  Lieutenant-Governorship  strengthens 
the  national  bond  is  of  enduring  value. 

Enough  has  been  said  here,  I  think,  to  make  it 
clear  that  a  very  important  national  work  rests  upon 
every  Lieutenant-Governor  which  only  he  can  perform. 

There  is  still  another  aspect  of  the  Lieutenant-Governor  9 
office  to  be  considered  and  that  is  its  effect  on  the 
community  life  of  each  province. 

In  this  new  land  our  society  has  few  highlights;  a 
people  can  be  so  democratic  that  social  monotony  is  the 
result.  People  like  a  show,  for  example  the  ritual  of 
the  opening  and  proroguing  of  the  Assembly  fills  the 
local  newspapers  which  helps  to  keep  alive  some  interest 
at  least,  in  governmental  affairs. 


His  Honor  supplies 
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a  certain  color  to  the  life  of  an  otherwise  rather  dull 
society  concerned  mainly  with  the  sombre  business  of 
making  a  living*  So  successfully  has  the  office  of 
Lieutenant-Governor  been  filled,  that  only  two  men  have 
been  removed  from  it  since  Confederation*  So  far  in  our 
history  the  men  representing  the  King  and  the  Dominion, 
in  the  provinces  have  been  kindly  gentlemen  who  have 
made  a  distinctive  contribution  to  our  national  great¬ 
ness,  and  in  all  fairness  to  the  Dominion  Governments, 
we  must  thank  them  for  their  selections* 

I  should  like  to  leave  the  subject  of  the  Lieut¬ 
enant-Governorship  with  the  thought  that  it  has  in 
every  way  fulfilled  its  appointed  place  in  our  national 
government  and  life;  it  should  be  retained  because  it 
is  a  most  important  element  in  the  niceties  of  a  deli¬ 
cate  federal  balance* 
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POLITICAL  PaBTIPS 

The  British  North  America  Act  is  not  exhaustive  in 
many  respects,  and  one  of  the  most  notable  of  these  is 
the  fact  that  our  political  parties  are  not  mentioned  in 
it.  Thus  they  are  not  formally  part  of  our  constitution 
as  it  is  written  but  they  are  a  vital  part  of  our  govern¬ 
mental  machinery  since  the  very  life  of  our  pari iamentary 
system  depends  directly  upon  the  political  parties. 
Without  them  there  could  be  no  capable  conduct  of  the 
affairs  of  state  through  a  bedlam  of  individual  members 
of  Parliament.  Organized  co-operation  among  those  who 
broadly  think  alike  is  the  essential  condition  of  ach¬ 
ievement  and  organised  co-operation  in  Parliament  is 
party.  There  can  be  no  question  as  to  the  necessity  of 
party  government  in  Canada;  therefore  in  this  section  of 
my  work  I  shall  endeavor  to  analyse  its  strengths  and 
weaknesses  in  order  to  suggest  certain  changes  which  may 
aid  in  making  our  party  system  function  more  effectively. 

The  two  major  parties  in  Canada,  namely  the  Con¬ 
servatives  and  the  Liberals,  have  long  since  arrived  at 
the  point  where  they  may  be  termed  national,  or  what  is 
more  Important,  essentially  federal  in  character.  They 
derive  their  support  from  all  classes  and  regions  of  the 
Dominion,  so  that  sectional  differences  and  difficulties 
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are  met  and  for  the  most  part  ironed  out  within  caucus 
and  Cabinet.  Such  an  arrangement  has  the  great  advant¬ 
age  of  presenting  the  appearance  of  a  national  solidarity 
and  unanimity,  while  at  the  same  time  provision  is  made 
for  compromise  settlements  between  the  varied  economic, 
social,  racial  and  religious  interests.  To  arrive  at 
such  agreements  many  regional  issues  have  to  be  toned 
down,  so  that  offence  is  not  given  to  other  sectional 
demands.  It  is  remarkable  that  any  platform  can  be  ar¬ 
ranged  under  fire  from  so  many  clashing  interests. 

There  is  no  real  justification  for  condemning  our  old 
parties  for  "watering  down”  their  national  policies, 
because  it  is  absolutely  necessary  to  do  so  if  anything 
like  a  Dominion-wide  scheme  is  to  be  arrived  at,  without 
splitting  the  country  into  numerous  hostile  sections 
which  would  cut  across  one  another  with  undesirable 
effects.  Such  collisions  among  our  many  sections  have 
been  largely  avoided  which  in  turn  has  facilitated  the 
process  of  national  growth  and  consolidation.  ”Our  two 
national  parties  are  simply  national  clearing  houses  in 
which  sectional  and  economic  interests  negotiate  such 
practical  compromises  and  bargains  as  appear  likely  to 
bring  them  closer  to  the  enjoyment  of  office”.  * 

*  Underhill,  jb’.H. ,  "Canadian  JPorum” ,  Mar.  1929,  p.  199. 
Quoted  in  Dawson,  "Constitutional  Issues  in  Canada"  p.  378. 
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,  The  emergence  of  third  parties  has  brought  the 
bargaining  out  of  the  caucus  and  into  the  House  of 
Commons,  when  a  balance  of  power  obtains*  In  1926 
party  leaders  bid  openly  for  the  support  of  the  Western 
Progressive  loiraflliimiffiimiAri  votes*  Out  of  this  bidding  came 
the  Hudson's  Bay  Railway  (a  very  questionable  advantage ) 
and  most  of  the  Crows  Best  rate  structure  and  some  tar¬ 
iff  reduction*  *  It  appears  that  a  better  balancing  of 
interests  can  be  thus  obtained  when  the  Government  is 
not  quite  so  completely  influenced  by  the  strongly  organ¬ 
ized  interests  centering  in  Montreal  and  Toronto. 

Lesser  parties  such  as  the  United  farmers  of  Al¬ 
berta,  the  Canadian  Commonwealth  federation  and  Social 
Credit  have  invaded  the  House  of  Commons  from  time  to 
time,  usually  in  small  groups  whose  effect,  though  great¬ 
er  than  their  numbers  would  seem  to  suggest,  was  not 
powerful  enough  to  offset  the  solid  strength  of  a  large 
majority*  The  U*  P*  A*  and  the  C.  C*  P.  have  had  tell¬ 
ing  effect  on  the  older  parties  in  power  -  because  of  the 
excellence  of  their  parliamentary  personnel. 

The  Progressives,  after  the  U*  P.  0.  declined  ’ \ 
were  almost  wholly  from  the  West,  and  sought  to  free 
their  farming  community  from  its  disadvantageous  bargain¬ 
ing  position  with  respect  to  the  big  interests  which  so 
*  Underhill,  P.H*,  "The  Canadian  Forum’' ,  Mar.  1929,  p.  199. 
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largely  controlled  industry  and  finance.  But  it  is  to 
the  credit  of  the  leaders  that  organized  labor  was  invit¬ 
ed  to  join  so  that  strength  was  not  dissipated  by  violent 
clashes  between  urban  and  rural  areas.  In  1921  Alberta 
elected  its  first  II.  F.  A.  government  and  later  sent  a 
strong  representation  to  Ottawa.  This  was  a  remarkable 
achievement  and  for  fourteen  years  the  members  of  the 
provincial  legislature  and  the  House  of  Commons  were  an 
asset  both  to  their  own  province  and  to  the  Dominion. 
However  the  depression  provided  the  soil  for  the  seeds  of 
dissatisfaction,  and  through  the  years  the  membership  of 
the  party  lost  interest  or  split  up  into  sections,  one 
of  which  helped  to  swell  the  ranks  of  the  new  C.  C.  F. 
party.  The  end  of  the  party  came  in  1935,  when  it  was 
driven  from  the  Alberta  legislature  to  a  mem.  Similar 
ejection  took  place  from  the  House  of  Commons.  The  IT.  F. 
A.  had  ceased  to  be  a  political  party. 

The  Canadian  Commonwealth  Federation  is  a  high- 
sounding  name  to  cover  the  term  socialism,  which  Canad¬ 
ians  generally  are  inclined  to  distrust  since  the  Russian 
experiment  has  not  brought  the  millennium.  It  has  not 
enjoyed  the  confidence  of  a  large  section  of  Canada  as  it 
is  largely  sectional  and  western.  In  the  person  of  Mr. 
Woodsworth  it  has  enjoyed  excellent  leadership  and  its 
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members  in  Parliament  are  among  the  best  in  the  House* 

So  far  however  the  influence  of  this  party  has  not  been 
effective  simply  because  it  has  lacked  numerical  strength. 

In  1935  Alberta  presented  the  world  with  a  new 
party  called  Social  Credit  led  by  Mr.  William  Aberhart. 

The  depression  set  up  the  materials  for  this  economic  ex¬ 
periment.  The  theory  behind  this  party  is  more  complicated 
than  that  of  any  other  political  party  in  history.  In 
general  the  monetary  system  is  held  responsible  for  the 
poverty  of  the  people  in  the  midst  of  plenty.  Purchas¬ 
ing  power  is  to  be  distributed  to  the  population  by 
means  of  a  basic  dividend  which  will  vary  with  the  need 
and  the  economic  situation.  To  provide  this  extra  and 
necessary  power  $120,000,000  annually  would  be  required 
for  the  province  of  Alberta  and  since  there  is  available 
about  $15 ,000 ,000  which  could  be  used  for  such  a  purpose 
it  will  be  necessary  to  depend  on  a  rapid  circulation 
of  say  $10,000,000  once  a  month.*  So  far  the  drastic 
provisions  for  regulating  the  whole  economic  life  of  the 
Province  in  minute  detail  in  order  to  arrive  at  a  "just 
price"  and  many  other  innovations,  have  not  had  a  chance 
to  function  because  the  necessary  legislation  has  come 
to  nothing  as  it  was  found  to  be  "ultra  vires"  of  the 
British  North  America  Act.  The  attempt  to  spread 

i 

*  "Hound  Table",  Dec.  1935,  p.  157. 
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Social  Credit  doctrine  in  British  Columbia  and  Sask¬ 
atchewan  has  failed,  but  it  did  cause  the  Liberal  provinc¬ 
ial  Government  of  Saskatchewan  to  make  promises  that  the 
Liberal  Government  at  Ottawa  find  rather  difficult  to 
carry  out.  At  the  present  it  would  appear  that  Social 
Credit  as  a  national  party  is  purely  a  vision  of  the  quite 
distant  future. 

Other  independent  groups  such  as  the  Labor  Party 
have  never  had  a  following  at  Ottawa  of  sufficient 
strength  to  do  other  than  work  with  other  progressives 
or  align  themselves  with  the  Liberal  Party  and  in  either 
case  their  effect  on  the  conduct  of  Canadian  affairs 
has  been  rather  limited. 

The  effect  of  our  minor  parties  is  not  apparent 
until  an  election  leaves  the  two  major  parties  almost 
equal  in  strength.  At  such  times  the  minority  groups 
really  get  some  concessions  in  favor  of  the  Western 
economy.  Also  government  becomes  a  difficult  matter ,^ls 
the  "Byng  Episode"  of  1926  showed.  But  because  of  the 
difficulty  the  Cabinet  is  made  more  responsible  to  the 
House  of  Commons ,  than  has  usually  been  the  case  in 
recent  times.  If  for  no  other  reason  than  the  occasion¬ 
al  pressure  on  the  Cabinet.,  the  lesser  parties  are  a 
valuable  addition  to  our  democracy.  ‘They  also  stimu¬ 
late  thought  on  political  matters  and  tend  to  make 
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the  older  parties  attempt  to  get  out  of  their  political 
ruts. 

One  of  the  phenomena  that  has  recently  developed 
in  Canada  in  connection  with  the  system  of  political 
parties  is  the  holding  of  national  conventions.  We  in 
Canada  obtained  the  idea  from  our  American  cousins  who 
have  developed  it  to  a  fine  art  in  the  choice  of  pres¬ 
idential  candidates.  Our  first  attempt  of  this  nature 
occurred  in  1893  when  the  Liberal  party  held  a  conven¬ 
tion,  but  the  idea  was  slow  to  spread  and  nothing  else 
was  done  in  this  connection  until  1919,  when  the  liber¬ 
als  held  a  national  convention  to  choose  a  successor  to 
Sir  Wilfrid  Laurier  and  for  the  first  time  to  draw  up  a 
party  platform.  The  Conservatives  failed  to  hold  a  con¬ 
vention  in  1920,  but  they  were  successful  in  1927. 

This  relatively  modern  political  development  has  the 
value  of  choosing  leaders  in  an  open  and  democratic 
manner.  To  say  that  it  has  improved  the  quality  of 
leadership  would  be  questionable  indeed,  in  the  face  of 
the  success  of  Sir  John  A.  Macdonald  and  Sir  Wilfrid 
Laurier  neither  of  whom  was  the  choice  of  party  conven¬ 
tions. 

Apparently  party  conventions  feel  that  it  is  ne¬ 
cessary  for  them  to  promulgate  the  party’s  stand  on  the 

juestions  of  the  day.  But  a  significant  change  soon 
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developed,  in  the  type  of  platform  drawn  up.  For  example 
in  1919  the  Liberals  were  very  precise  in  their  commit¬ 
ments  which  caused  their  leader  Mr.  Mackenzie  King  con¬ 
siderable  embarrassment  on  the  floor  of  the  House.* 

By  1927  the  Conservatives  had  learned  a  lesson  in  plat¬ 
form  construction,  because  as  the  Montreal  Star  put  it; 
"In  any  event,  the  Convention  has  got  the  right  idea, 
i.e.  that  the  best  platform  for  a  hurried,  haste-driven 
and  heterogeneous  gathering  to  adopt  is  either  a  blank 
piece  of  paper  or  one  to  which  even  the  most  cantanker¬ 
ous  Grit  could  not  take  exception".** 

Any  discussion  of  our  party  system  would  be  in¬ 
complete  if  no  mention  were  made  of  the  important 
question  of  financial  support  which  is  of  a  dual  nature- 
local  and  national.  Obviously  if  every  candidate  could 
finance  his  own  local  campaign,  a  large  part  of  the 
financial  problem  would  be  solved.  In  fact  a  consider¬ 
able  number  of  candidates  owe  their  selection  to  their 
ability  to  do  this.  Such  conditions  alone  do  not  lend 
themselves  to  the  best  possible  selection  of  parliament¬ 
ary  material.  However  the  central  organization  is  us¬ 
ually  called  upon  to  assist  the  local  efforts.  At  the 

♦Dawson,  B.M.,  "Constitutional  Issues  in  Canada". 

pp.  401-405. 

**  "Montreal  Daily  Star",  Oct.  12,  1927,  (Editorial) 

quoted  in  Dawson,  H.M. ."Constitutional  lssues"p.  407 
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same  time  this  central  organization  is  fully  responsible 
for  the  financing  of  the  elaborate  campaigns  through  all 
the  media  possible.  Each  of  the  old  parties  tries  to 
build  up  the  myth  of  powerful  leadership  without  which 
the  nation  must  inevitably  sink  into  chaos.  Policies 
designed  to  alienate  as  few  as  possible  and  attract  not 
only  the  faithful  but  also  the  marginal  voters,  are 
placed  before  the  public  in  ever  increasing  volume  and 
power.  All  this  involves  large  expenditures.  It  has 
been  estimated  that  a  first  line  party  cannot  begin  a 
federal  campaign  in  Canada  with  less  than  a  million 
dollars  in  the  war  chest.  Collections  and  subscriptions 
among  the  rank  and  file  are  not  an  adequate  source  of 
supply.  Therefore  the  only  alternative  is  to  get  large 
donations  from  the  vested  interests,  an  example  of  which 
is  the  Beauharnois  "donations’*  totalling  $ 864 ,000*  to 
the  campaign  funds  of  BOTH  parties,  with  the  lion*s 
share  of  course  going  to  the  party  in  power.  Large 
gifts  like  these,  command  respect  and  when  the  party 
returns  to  or  remains  in  power,  the  bill  has  to  be  paid 
in  the  form  of  grants  of  special  favors  e.g.  the  right 
to  exploit  natural  resources,  changes  in  the  tariff, 

*  MacKay,  R.  A.,  Maclean's  Magazine,  Oct.  15,  1931, 

quoted  in  Dawson,  B.M. ,  "Constitutional  Issues  in 

Canada'* ,  p.  208. 
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lucrative  Government  contracts  and  so  forth*  The  hill 
is  paid  whether  Canada  suffers  thereby  or  not. 

This  distribution  of  the  favors  of  government  is 
called  patronage  and  extends  all  the  way  from  appoint¬ 
ment  to  minor  positions  outside  the  competence  of  the 
Civil  Service  Commission  such  as  small  post  offices* 
to  the  giving  out  of  luscious  contracts  such  as  the  Hahn 
Bren  Machine  Gun  Contract  of  which  Maclean's  Magazine 
editorial  has  this  to  say:  "He  (the  Prime  Minister)  was 
blind  •••••  to  the  flagrant  personal  and  political 
favoritism  shown  in  awarding  defence  contracts  •  "  "When 
the  Royal  Commission  Report  of  the  Hahn  Bren  Machine  Gun 
Contract  referred  to  Parliament  the  responsibility  of 
judging  the  conduct  of  those  concerned  Mr.  King,  with¬ 
out  waiting  for  Parliament's  decision,  flew  to  the  aid 
of  the  then  Minister  of  Defence,  Ian  Mackenzie,  whose 
business  incompetence  was  clearly  revealed  in  recorded 
evidence,  and  attacked  those  who  in  public  interest  had 
brought  the  matter  to  light."  **  Since  only  occasionally 
an  investigation  occurs  and  since  Governments  nearly 
always  attempt  to  cover  up  scandals  or  irregularities  the 
public  naturally  asks  the  question;  "What  else?" 

*Post  Offices  below  ^3,000  annually  are  not  under  the 
Civil  Service  Commission. 


**  "Macleans  Magazine"  Mar.  1*  1940 
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It  generally  receives  no  reply* 

Patronage  no  doubt  has  served  the  purpose  of  cement¬ 
ing  party  allegiance  which  in  turn  has  enabled  a  certain 
political  unity  to  develop  in  this  country.  Since  the 
extension  of  the  franchise,  the  elaboration  of  party 
organization  was  necessary  and  patronage  made  it  possible. 
Such  a  service  is  a  real  one  because  the  building  of 
strong  national  parties  in  a  country  such  as  Canada,  with 
its  deep-rooted  cleavages,  was  a  tremendous  undertaking. 
Still. reforms  should  be  made  in  the  amount  and  distrib¬ 
ution  of  patronage.  It  is  of  little  value  to  point  to 
the  lesser  parties,  to  show  how  much  purer  they  are  than 
the  larger  ones ,  for  they  have  not  been  "tainted"  with 
office.  Likely  under  similar  circumstances  their  morals 
would  weaken  too. 

Suggestions  for  reform  are  many,  but  few  really  get 
at  the  root  of  the  evils  of  our  party  system.  I  shall 
content  myself  with  mentioning  only  a  few  of  major  im¬ 
portance.  "Three  principles  should  guide  reform.  In 
the  first  place,  secrecy  of  central  party  funds  must  be 
abolished  and  publicity  assured.  Secondly,  respon¬ 
sibility  for  the  handling  of  campaign  funds  must  be  con¬ 
centrated  in  as  few  hands  as  possible.  And  thirdly, 
enforcement  must  be  made  easy  and  certain".  * 

*MacEay,  R.A.,  "MaeLean's  Magazine",  Oct.  15,  1931, 
quoted  in  Lawson,  p.  214-15. 
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Tha  political  party  is  non-existent  insofar  as  the 
law  is  concerned  so  that  it  is  beyond  legal  action  and 
there  is  little  value  in  prosecuting  individual  members 
for  the  crimes  of  the  whole  party*  Therefore  our  par¬ 
ties  should  be  incorporated  and  made  responsible  bodies 
subject  to  law  like  any  other  corporation*  Its  bus¬ 
iness  is  essentially  public  business  and  as  such  its 
accounts  should  be  available  for  close  scrutiny  by  aud¬ 
itors  appointed  by  the  people  of  Canada  through  their 
representatives  in  Parliament  assembled*  Rigorous  fines 
should  be  imposed  for  non-co-operation  in  seeing  that 
all  accounts  of  party  income  and  expense  are  verified. 
Every  contributor  of  $100  or  more  to  the  party  funds 
should  be  forced  to  sign  an  affidavit  to  that  effect* 

If  all  the  funds  were  handled  by  bona  fide  agents  re¬ 
sponsible  by  law  for  their  actions,  much  abuse  in  party 
financing  would  disappear. 

Election  inquiries  should  be  made  easier  to  set  in 
motion  than  at  present*  Ho  deposit  should  be  required  to 
set  an  inquiry  in  motion,  but  malicious  accusations 
should  be  dealt  with  under  suitable  penalties.  Elector¬ 
al  officers,  responsible  to  Parliament  alone,  should  be 
appointed,  similar  to  the  Chief  Electoral  Officer, 
(Election  Act,  1920).  * 

*  Ibid. 
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With  these  men  removed  from  party  discipline  a  reason¬ 
able  check  could  be  placed  on  party  financing,  which 
would  go  a  long  way  towards  setting  the  parties  on  the 
road  to  a  higher  place  in  the  national  estimation. 
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THE  HOUSE  Off  COMMONS 

Historically  the  House  of  Commons  is  the  represent¬ 
ative  house  of  Parliament*  Today  its  members  are  all 
elected  by  popular  vote  and  it  is  the  essential  element 
in  our  democratic  system  if  free  institutions  are  to 
survive*  Early  in  English  history  it  was  recognized 
that  representation  was  the  most  practical  means  of 
giving  men  a  voice  in  the  conduct  of  their  affairs,  and 
since  modern  life  has  become  so  complex  it  is  more  than 
ever  true  that  the  people  as  a  whole  cannot  attend  to 
the  national  business  in  person* 

Representation  is  a  principle  which  has  been  ques¬ 
tioned  in  recent  times  so  that  it  may  be  worthy  of  some 
remarks  as  to  its  character*  To  represent  does  not  mean 
to  follow  a  list  of  opinions  belonging  to  a  group  of 
electors*  Rather  it  signifies  a  confidence,  on  the  part 
of  a  constituency,  in  an  individual  after  being  more  or 
less  satisfied  with  his  views  on  general  principles* 

But  once  a  representative  has  received  his  position,  he 
is  not  bound  by  any  hard  and  fast  regulations;  on  the 
contrary  the  electors  allow  him  to  use  his  own  judgment 
on  their  behalf,  holding  him  to  account  at  the  next 
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election  for  the  manner  in  which  he  has  exercised  it* 

In  opposition  to  the  representative  theory,  that 
of  delegation  has  been  sometimes  advanced  by  third  par¬ 
ties  in  Canada,  particularly  by  the  Progressive  party 
during  the  1920's*  This  is  the  idea  that  the  represent¬ 
ative  cannot  safely  be  left  to  exercise  his  own  judgment 
on  public  questions  as  they  arise.  He  must  be  bound  by 
definite  instructions  by  which  he  must  steer  a  course 
approved  by  those  who  sent  him  to  Parliament.  If  his 
instructions  do  not  cover  the  point  at  issue,  he  must 
obtain  further  instructions  from  his  constituents.  In 
1920  0.  R.  Gould  who  "represented"  Assiniboia,  informed 
the  House  that  a  group  of  fifteen  men  held  his  promise 
to  return  to  his  constituency  in  order  to  explain  any  of 
his  attitudes  towards  the  session's  legislation,  if  he 
were  called  upon  to  do  so.  *  This  theory  has  several 
weaknesses.  It  reduces  the  member  of  Parliament  to  an 
automaton  -  a  rubber  stamp  -  simply  registering  the 
views  of  others  and  exercising  no  will  or  judgment  of 
his  own.  This  is  a  position  which  no  able  and  self- 
respecting  man  will  be  willing  to  occupy  and  under  the 
theory  of  delegation  the  personnel  of  the  Commons  would 
inevitably  decline  in  quality.  Moreover  delegation 

*C.H.of  C.  Debates,  Apr.  13,  1920,  p.  1181,  quoted  in 

Dawson,  R.M. , 

"Constitutional  Issues  in  Canada1*  pp.  188-189. 
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undemines  the  whole  theory  of  parliament  -  parlement 
or  debate.  Members  are  supposed,  in  Ottawa,  to  have 
readier  access  to  information  on  public  questions  and 
in  the  House  they  encounter  the  views  of  men  of  other 
parties  and  from  other  parts  of  the  country,  so  that  it 
should  be  easier  for  them  to  reach  wise  decisions  and 
make  necessary  compromises  than  is  possible  for  their 
numerous,  distant  and  less  informed  constituents.  If 
members  acted  only  as  the  latter  pulled  the  strings. 
Parliament  and  its  debates  would  be  a  farce.  Such  lim¬ 
itations  placed  on  the  members  of  Parliament  would  mean 
also  that  party  government  would  be  seriously  undermined 
with  the  consequent  deterioration  of  the  Cabinet  system 
which  depends  on  party.  There  could  hardly  be  any  party 
discipline  or  co-ordination  of  governmental  action  if 
every  member  of  Parliament  were  acting  always  on  rigid 
and  minute  instructions  from  his  respective  constituents. 
Indeed  the  theory  of  delegation  carried  through  logic¬ 
ally  is  not  only  incompatible  with  our  existing  system 
of  government,  but  would  be  unworkable  under  any  system. 
Certainly,  given  that  responsible  government  under  the 
Cabinet  system  is  essential  to  our  concept  of  proper 
governmental  machinery,  then  delegation  of  authority 
cannot  be  substituted  for  representative  principles. 

Representation  being  of  prime  importance  to  our 
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oonstitution,  it  will  be  worth  while  to  consider  how 
representative  the  House  of  Commons  really  is.  In  a 
federal  sense  every  part  of  Canada  is  properly  given  a 
representation  according  to  the  principle  of  represent¬ 
ation  by  population,  (exceptions  to  which  will  appear 
below)  ,  the  value  of  which  was  learned  in  the  hard 
school  of  experience  in  the  immediately  pre-Confeder- 
ation  period.  The  British  Worth  America  Act  attempted 
to  provide  such  adequate  representation  by  allowing  the 
Province  of  Quebec  sixty-five  members  and  assigning 
other  provinces  "such  a  number  of  members  as  will  bear 
the  same  proportion  to  the  number  of  its  population  • • 
....as  the  number  sixty-five  bears  to  the  number  of  the 
population  of  Quebec.... "* ,  and  at  the  decennial  census 
representation  was  to  be  revised  according  to  this  form¬ 
ula. 

This  system  has  worked  very  well  on  the  whole  ex¬ 
cept  in  the  case  of  the  Maritime  Provinces.  It  was 

so 

thought  that  the  provinces  wouldAincrease  in  population 
a§'  to  obtain  a  larger  share  in  the  control  of  the  Dom¬ 
inion^  representation,  as  compared  with  Quebec.  However 
increase  in  population  has  obviously  not  been  uniform 
across  the  Dominion.  For  example  the  Maritime  Provinces 
have  not  increased  their-  popul at  i o n  raarmicriiSiB-l© a  at  anything 
*"The  British  Morth  America  Act",  Sec.  51, Sub-sec.  8. 
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like  the  rates  obtaining  in  other  provinces.  This  con¬ 
dition  is  the  result  of  several  factors,  two  of  which 
are:  first,  the  expansion  of  Canada  to  the  West  and  sec¬ 
ond,  the  attractions  of  the  United  States.  These  have 
drained  thousands  away  from  the  Atlantic  provinces  so 
that  each  decennial  redistribution  lowered  the  represent¬ 
ation  of  these  provinces  in  the  House  of  Commons.  A 
third  cause  of  this  decrease  is  to  be  found  in  the  in¬ 
creasing  size  of  the  unit  of  representation,  because  of  the 
rapid  growth  of  Quebec.  Thus  in  1911,  the  unit  of  re¬ 
presentation  was  30,189,  while  in  1921  it  had  become 
36,283.  To  prevent  the  old  provinces,  which  had  played 
so  large  a  part  in  the  building  of  this  nation,  from 
virtually  disappearing  from  the  Commons,  an  amendment 
to  the  B.  Iff.  A.  Act  was  made  in  1915,  reading  as  follows: 
"notwithstanding  anything  in  this  Act,  a  province  shall 
always  be  entitled  to  a  number  of  members  in  the  House 
of  Commons  not  less  than  the  number  of  Senators  re¬ 
presenting  such  a  province*.*  The  above  amendment  was 
based  on  the  idea  that  numbers  should  not  be  the  sole 
index  of  representation  and  that  there  is  such  a  thing 
as  a  community,  irrespective  of  size  and  separate  from 
the  individuals  who  compose  it.  That  such  an  idea  should 
have  been  acceptable  to  the  majority  of  the  Commons 
*"The  British  Forth  America  Act* ,  1915 ,  Section  2. 
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argues  that  it  has  a  certain  value,  and  it  is  to  the 
credit  of  the  more  populous  sections  of  Canada  that  they 
were  willing  to  give  extra  representation  to  the  smaller 
provincea  as  such.  The  result  is  not  representation  by 
population  alone  but  by  a  mixture  of  both  population 
and  historic  contribution  of  communities  to  the  national 
growth. 

A  second  cause  of  unequal  representation  is  found 
in  the  decennial  distributions  made  by  the  various  ad¬ 
ministrations  between  1867  and  1903.  Many  of  the  re¬ 
arrangements  so  made  by  the  redistribution  committees , 
composed  entirely  of  Government  party  supporters ,  were 
in  the  interests  of  "safe"  seats  for  the  party  in  power. 
There  were  often  peculiar  constituencies  formed  in  this 
manner,  with  little  attempt  to  follow  natural  and 
county  boundaries.  This  was  manifestly  unfair  to  the 
parties  in  opposition.  Fortunately  this  situation  has 
received  attention.  "Sir  Wilfrid  Laurier  brought  into 
the  House  not  a  Bill  which  contained  the  boundaries  of 
all  the  constituencies  as  originally  set  forth  by  the 
Government  itself,  but  a  Bill  which  set  forth  the 
number  of  members  to  which  each  province  under  the  re¬ 
distribution  was  entitled........"  *  A  committee  was 

*  C.H.  of  C.  Debates,  Feb.  13,  1923 ,pp.  250-253,  quoted 
in  Dawson ,R.M.  "Constitutional  Issues  in  Canada”  p.180. 
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formed  to  outline  the  constituencies,  consisting  of  both 
Government  and  Opposition  members#  The  results  of  such 
an  arrangement  were  so  satisfactory  that  in  1914  Sir 
Robert  Borden  followed  the  same  plan  and  now  it  has  the 
value  of  a  precedent  to  the  satisfaction  and  benefit  of 
our  whole  political  system. 

A  third  cause  of  unequal  representation  is  the 
making  of  urban  constituencies  larger  than  rural  for  the 
following  reasons:  (a)  wthe  people  in  the  rural  areas 
are  scattered  over  a  very  much  larger  area”*  ,  (b)  public 
opinion  is  more  easily  organized  through  the  press  and 
so  forth,  (c)  many  rural  areas  are  represented  by  urban 
residents,  who  are  likely  to  have  a  better  knowledge  of 
urban  conditions  than  those  which  they  represent  in 
Parliament,**  (d)  the  rural  population  is  more  stable 
while  that  of  the  cities  is  in  part  "floating”#*** 

In  reply  to  the  above  considerations  advanced  by  The 
Right  Honorable  W#  L#  Mackenzie  King,  (Prime  Minister)  , 
The  Right  Honorable  Arthur  Meighen  charged  that  it  meant 
"the  virtual  disfranchisement  of  half  the  cities  of 
Canada,"  for  reasons  carrying  little  weight  in  modern 
times.  For  example  transportation  is  much  improved  and 
the  radio  brings  people  within  reach  of  a  speaker's 
voice.  It  is  also  more  expensive  to  contest  a  city 
*  **  ***  Ibid  pp.  182  -  186. 
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riding  them  a  rural  one  of  the  same  size.*  It  seems 
to  me  that  we  would  do  well  to  remove  this  inequality 
of  representation  by  ceasing  to  distinguish  between 
rural  and  urbem  constituencies.  In  any  case  the  dis¬ 
parity  is  for  the  most  part  too  large,  for  example: 

"The  four  large  cities  of  Ontario  -  Toronto,  Ottawa, 
Hamilton  and  London  -  added  together  have  a  unit  of 
representation  of  55,972:  28  short  of  56,000.  The 
rest  of  Ontario  has  a  unit  of  representation  of 
25, 642. *  **  Surely  one  rural  vote  is  not  worth  more 
than  double  that  of  an  urban  one. 

Considering  now.  Canadian  representation  as  ap¬ 
plied  to  the  people  organized  into  groups  or  parties 
our  system  does  not  fulfil  its  purpose  in  the  fullest 
sense,  because  our  ma^or  political  parties  are  not  very 
different  in  their  general  policies.  For  this  condition 
of  affairs  the  parties  are  not  to  blame  -  they  have  to 
water  down  their  policies  so  as  to  cause  the  least 
friction  across  the  Dominion.  However  the  fact  remains 
that  little  choice  is  offered  the  voter  on  election  day. 
How  can  this  be  truly  representative?  With  a  limited 
number  of  candidates  and  only  one  choice,  the  elector 
often  finds  himself  with  no  real  choice  at  all.  Also 
under  our  present  system  a  minority  of  the  total  votes 
♦  **  Ibid  pp.  182  -  186. 
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cast  can  place  a  party  in  power  which  is  contrary  to  the 
theory  of  representation.  In  other  words  a  considerable 
proportion  of  the  Canadian  people  are  deprived  of  any 
share  in  the  government  of  the  country.  The  remedy  for 
these  deficiencies  could  be  found,  it  seems  to  me  in 
proportional  representation  in  the  form  of  the  single 
transferable  vote  which  gives  the  voter  a  number  of 
choices  on  each  ballot.  In  this  way  the  elector  has  a 
real  value  placed  on  his  vote  since  he  helps  to  elect 
those  nearest  to  his  first  choice.  No  ballots  are  "thrown 
away*  and  minority  groups  receive  a  more  equitable  share 
of  representatives.  In  answer  to  the  main  charge  against 
proportional  representation,  that  it  will  mean  a  multi¬ 
plicity  of  parties,  which  in  turn  will  greatly  complicate 
the  working  of  any  system  of  government,  it  may  be  said 
that  for  precisely  the  above  reasons  proportional  re¬ 
presentation  is  offered  as  a  solution  to  the  present  Ca¬ 
binet  dictatorship.  With  such  a  multiplicity  of  parties 
the  Cabinet  would  have  to  assert  its  leadership  in  the 
Commons  by  the  very  excellence  of  its  administration  and 
legislation.  Modern  France  before  1940  suggests  that 
proportional  representation  will  lead  a  democracy  into 
chaos  but  the  genius  of  British  peoples  would  give  a 
much  better  test  of  the  value  of  **P.R.*  There  is  an 
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obvious  disadvantage  in  proportional  representation  be¬ 
cause  it  is  complicated  and  therefore  difficult  to  get 
the  electorate  to  use  it  intelligently*  I  should  like 
to  see  it  tried  in  the  federal  elections  to  see  if  we 
could  not  get  away  from  overwhelming  majorities  which 
in  my  opinion  lead  to  corruption  and  indifference* 

Historically  the  House  of  Commons  has  performed 
many  useful  functions.  It  has  controlled  the  Government 
of  the  country*  Legislation  was  its  main  work,  followed 
closely  in  importance  by  its  control  of  the  "purse  strings* 
In  the  days  of  loosely  organized  political  parties  the 
House  of  Commons  was  a  chamber  of  real  worth  to  the  na¬ 
tion.  Majorities  were  small  and  Government  leaders  had 
to  persuade  the  House  of  the  necessity  or  benefit  of 
their  proposed  legislation*  Initiation  of  bills  by 
private  members  was  common  so  that  legislation  was  the 
genuine  product  of  the  representatives  in  "Parliament 
assembled".  In  the  early  days  government  was  relatively 
simple  and  back  benchers  had  a  good  grasp  of  the  general 
ideas  of  the  administration  and  so  could  register  a 
reasonably  accurate  opinion  of  them.  Control  was  not  in 
the  hands  of  the  party  in  power  in  the  early  days  of 
Confederation  to  the  exclusion  of  effective  control  from 
the  floor  of  the  House.  Similarly  with  respect  to  money 
matters,  the  supervision  exercised  by  the  Commons  was 
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an  actual  fact.  The  responsibility  of  the  Government 
lasted,  only  as  long  as  the  weak  party  organization 
lasted.  Just  for  the  time  that  many  of  the  members  of 
the  House  of  Canmons  were  ministerialists  and  as  such 
voted  as  they  felt  would  benefit  their  constituencies, 
or  Canada  at  large,  with  little  regard  for  the  solidar¬ 
ity  of  party  strength,  the  House  of  Commons  had  control 
of  the  Government. 

Today  national  parties  are  strong  because  they  try 
to  represent  the  whole  Dominion  by  avoiding  sectional 
issues.  Party  members  are  disciplined  to  such  an  extent 
that  a  majority  in  the  House  means  control  by  the  Cabinet 
not  the  House  of  Commons.  Behind  the  Cabinet  and  shel¬ 
tered  by  it  stands  a  formidable  modern  growth,  namely 
bureaucracy.  The  mighty  extensions  of  governmental  func¬ 
tions,  notably  in  the  sphere  of  social  and  economic 
relations,  have  made  such  a  growth  inevitable,  but  it 
has  brought  about  the  decline  of  the  "effective  control 
on  behalf  of  the  people"  supposedly  exercised  by  the 
House  of  Commons.  Mor  is  this  result  surprising  since 
even  Cabinet  Ministers  are  only  in  a  general  way  con¬ 
versant  with  the  multiplicity  of  governmental  detail. 
Obviously  it  is  impossible  for  ordinary  members  to  have 
any  accurate  knowledge  of  the  workings  of  all  the 
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Departments  of  State.  It  is  physically  impossible  for 
the  Commons  to  exercise  effective  control  over  such  a 
mass  of  business  about  which  the  Members  are  not  and 
could  not  be  fully  informed.  A  solution  for  this  vital 
problem  must  be  found  if  the  Lower  House  is  not  to  fade 
away. 

Before  suggesting  certain  reforms  it  may  be  of 
value  to  analyze  the  causes  of  the  present  comparative 
impotence  of  the  House  of  Commons.  Mr.  Ramsay  Muir’s 
analysis  for  England  is  singularly  appropriate  when  ap¬ 
plied  to  Canada.  The  causes  to  which  he  attributes  the 
weakness  of  the  Commons  are:  (1)  an  enormous  increase  in 
the  growth  of  bureaucracy  which  is  ineffectually  con¬ 
trolled,  (Z)  growth  of  Cabinet  dictatorship:  the  Cabinet 
has  arrogated  to  itself  a  supremacy  in  every  sphere  of 
government  which  it  is  quite  unable  to  exercise  effic¬ 
iently,  (3)  increased  rigidity  of  party  organization 
which  has  almost  reduced  the  House  of  Commons  to  a  mere 
registering  machine,  (4)  a  distortion  of  the  electoral 
system  which  makes  election  a  gamble  which  will  not 
fairly  reflect  the  mind  of  the  nation,  (5)  the  increasing 
incapacity  of  the  House  of  Commons  to  perform  its  work 
due  to  excessive  pressure  of  business  and  the  bewilder¬ 
ing  way  in  which  the  national  accounts  are  presented, 

(6)  organized  interests  (Big  Business)  exercise  direct 
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pressure  on  the  Government  which  often  pays  greater  de¬ 
ference  to  them  than  to  Pari lament. *  These  points 
suggest  that  our  own  times  present  problems  of  a  con¬ 
stitutional  nature  just  as  vital  to  us  as  were  those  of 
the  nineteenth  century  to  the  Fathers  of  Confederation* 

In  our  day  government  tends  to  become  oligarchical  when 
strong  majorities  remain  in  power  over  a  long  period  and 
when  this  tendency  is  added  to  the  large  bureaucratic 
machinery,  representative  institutions  are  in  danger  of 
losing  their  vitality. 

One  solution  appears  in  the  form  of  strong  "second 
line"  parties  whose  strength  could  be  used  to  assert  the 
will  of  the  people  upon  a  Cabinet  which  was  dependent  on 
them  for  an  absolute  majority*  Such  a  set  of  conditions 
would  mean  rule  of  minority  groups,  but  this  would  not 
be  an  evil  thing  providing  that  such  groups  held  only  a 
balance  of  power  which  could  be  nullified  if  necessary  by 
united  action  on  the  part  of  the  old  parties*  The  ob¬ 
jection  might  be  raised  that  this  would  lead  to  unstable 
ministries  similar  to  those  of  the  pre-Confederation  era. 
Indeed  it  seems  to  me  that  such  ministries  would  at  least 
have  the  merit  of  being  dependent  on  the  House  of  Commons 
and  therefore  responsible  to  it.  A  further  advantage  of 
this  would  be  the  destruction  to  some  extent  of  the  sinister 
*  Ramsay  Muir,  "How  Britain  is  Governed",  pp.  320-21 
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power  of  the  large  financial  interests  which  can  bring 
pressure  directly  on  the  Government,  to  further  their 
own  designs,  without  even  troubling  to  lobby  among  the 
members  of  the  House  at  large.  So  long  as  great  party 

chests  are  required  to  finance  extensive  electioneer- 

much 

ing,  I  see  no  hope  for  relaxation  of  control  by  the 
big  interests . -irtwrtb«mflifn  tham  theirinuonr 
tar iibut t an  it o mthe  .i)omin4'anmwtSfflP»aJHts  i 

"The  caucus  of  the  Government  members  forms  the 
Lower  House  of  our  real  constitution."*  It  is  ill 
defined  and  has  not  assumed  a  set  form.  Real  debates 
are  delivered  in  it  but  the  Cabinet  members  direct  it 
since  they  control  the  patronage  system.  Here  the 
members  of  the  governmental  party  get  their  instructions 
as  to  their  attitude  towards  the  legislation  proposed  by 
the  Government,  and  opposition  parties  arrange  a  program 
for  the  session  in  a  separate  caucus  of  their  own.  Gov¬ 
ernment  support  is  assured  if  it  has  a  clear  majority. 
There  appears  to  be  no  possible  way  to  change  this  under 
our  party  system,  unless  of  course  a  return  could  be  made 
to  the  older  form  of  loosely  organized  parties  in  which 
loyalty  to  a  national  leader  was  not  so  great.  There  is 
little  chance  for  this  to  occur  because  nowadays  elections 
♦Toronto  Hews"  Nov.  1905,  quoted  in  Dawson 
"Constitutional  Issues"  p.  121. 
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like  governments  are  vary  complicated  affairs  in  which 
small  groups  are  apt  to  get  lost  in  the  din  of  battle. 

An  important  part  of  the  House  of  Commons  is  His 
Majesty's  Loyal  Opposition  which  is  charged  with  the 
responsibility  of  scrutinizing  the  work  of  the  Govern¬ 
ment,  to  check  waste  and  any  other  faults  which  may  be 
noticed.  One  of  its  chief  functions  is  to  keep  a  watch¬ 
ful  eye  on  the  expenditures  of  the  party  in  power.  Not 
only  can  it  expose  faulty  spending  in  the  House  but  it 
can  see  to  it  that  the  press  and  the  radio  give  promin¬ 
ence  to  Governmental  wastefulness.  It  is  a  case  of  the 
"outs"  watching  the  "ins*  for  future  advantages,  but  the 
real  effectiveness  of  the  Opposition  is  lessened  to  a 
large  extent  because  it  is  timid  in  its  criticisms 
t  because  it  hopes  to  spend  in  the  same  manner 

when  it  gets  into  power.  That  the  Opposition  has  not 
been  an  effective  instrument  to  keep  Governmental  spend¬ 
ing  on  an  economical  basis  is  attested  by  the  fact  that 
while  the  main  business  of  each  session  is  the  consider¬ 
ation  of  the  estimates,  year  after  year  huge  suras  are 
voted  with  little  or  no  modification  by  those  not  on  the 
Government  benches.  Indeed  a  Bill  of  Supply  has  now  be¬ 
come  almost  a  sacred  prerogative  of  the  Government •  How 
can  the  Opposition  check  the  Government  when  there  is  a 
large  majority?  At  least  our  system  insists  on  holding 
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the  Government  to  account  every  four  or  five  years  so 
that  corruption  of  a  very  grave  nature  cannot  go  on  in¬ 
definitely. 

To  improve  the  transaction  of  business  in  the  House 
of  Commons ,  Sir  Robert  Borden  placed  the  Closure  Rule  in 
the  Standing  Orders  of  the  House  in  the  year  1913.  Be¬ 
fore  that  time  there  was  no  limit  to  debates  and  opposi¬ 
tion  members  could  debate  eighteen  stages  of  a  bill  ex- 

did 

elusive  of  the  committee  stage.  That  Parliament^ accomp¬ 
lished  its  tasks  before  1913  is  a  tribute  to  the  common 
sense  of  the  Members.  As  a  result  of  Sir  Robert's 
effort,  a  minister  of  the  Crown  can  give  notice  that  at 
a  subsequent  sitting,  he  will  move  "that  debate  shall 
not  be  further  adjourned  or  that  consideration  of  any 
measure  in  committee  shall  not  be  further  postponed". 

The  effect  of  this  is  that  no  member  may  speak  for  more 
than  twenty  minutes.  *  No  curb  is  thus  placed  upon 
legitimate  debate  but  efficiency  in  procedure  is  vastly 
increased.  This  rule  has  done  much  to  avoid  the  curse 
of  talking  for  talk's  sake,  common  to  representative 
Houses  the  world  over. 

Another  improvement  which  unfortunately  did  not  be¬ 
come  effective  was  proposed  in  the  House  in  1931  by  Mr. 

W.  T.  Lucas  to  the  effect: 

♦"Canadian  House  of  Commons  Debates",  Apr.  9,  1913  pp.  7398 
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"that  in  the  opinion  of  this  House,  the  estimates  should 
be  referred  to  select  standing  committees,  before  being 
submitted  to  the  committee  of  the  whole".  *  Such  an  ar¬ 
rangement  would  have  saved  the  House  much  time,  and 
would  have  brought  each  item  under  closer  scrutiny,  but 
nothing  came  of  the  suggestion.  The  objects  of  such 
committees  were  set  forth  by  Mr.  H.  B.  Bennett  (now  Vis¬ 
count  Bennett)  as  follows:  (1)  to  ascertain  the  circum¬ 
stances  under  which  a  given  estimate  appeared  in  the  es¬ 
timates,  (2)  to  ascertain  any  other  circumstances  that 
might  be  relevant  to  an  inquiry.  **  The  first  of  these 
would  be  priceless  if  it  could  prevent  "pork  barrel" 
manipulations.  The  time  has  come  when  our  Governments 
must  do  away  with  dishonest  political  financing  at  the 
nation’s  expense.  Belatively  no  change  needs  to  be  made 
in  the  House  of  Commons  to  bring  about  this  happy  state 
of  affairs,  except  that  the  personnel  must  adjust  itself 
to  a  higher  level  of  political  morality  and  after  all  any 
system  of  government  is  only  as  good  as  the  people  who 
man  it.  Ho  number  of  checks  is  a  substitute  for  honest 
effort. 

We  need  honest  effort  in  government  today,  more  than 

*  "Canadian  House  of  Commons  Debates",  Mar.  12,  1930, 

pp.  527  -  37. 


**  Ibid 
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ever  before,  because  our  modern  situation  is  very  com¬ 
plex  and  fraught  with  innumerable  problems.  Since  the 
upheaval  caused  by  the  World  War  and  the  gigantic  dis¬ 
turbances  of  today,  the  whole  economy  of  the  world  has 
undergone  profound  changes  so  that  laisser-faire  methods 
of  government  have  to  a  considerable  extent  disappeared. 
Planning  on  a  large  scale  is  inevitable  if  we  are  to  sur¬ 
vive  as  a  strong  state  in  a  world  which  is  rapidly  under¬ 
going  the  most  frightful  test  in  its  history.  In  this 
year  of  1941  one  wonders  what  the  future  holds  for  us, 
but  it  is  certain  that  the  problems  of  government  will 
increase  in  difficulty  and  complexity.  There  are  myr¬ 
iads  of  problems  to  be  solved,  for  few  of  which  war  is 
likely  to  find  a  permanent  solution.  Can  the  House  of 
Commons  adapt  itself  to  this  complex  situation?  I  think 
that  it  can  because  we  realize  that  it  is  too  large  a 
body  to  attend  to  the  details  of  government  business 
directly  and  that  is  why  we  have  the  smaller  executive 
group  called  the  Cabinet,  The  work  of  the  Commons  can 
therefore  be  confined  to  the  principles  underlying  legis¬ 
lation,  This  can  be  done  more  effectively  if  more  use  is 
made  of  committees  for  the  purpose  of  investigation  and 
study.  But  a  closer  check  must  be  kept  on  the  executive 
to  see  that  the  administration  of  our  affairs  is  con¬ 
ducted  in  accordance  with  the  desires  of  a  Parliament 
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which  is  not  absolutely  controlled  by  the  Cabinet, 

The  House  of  Gammons  is  the  keystone  of  our  gov¬ 
ernment  arch.  On  it  depends  our  way  of  life  and  our 
ultimate  success  as  a  nation  of  free  people.  It  has 
had  a  tremendous  influence  on  the  unity  of  Canada  for 
without  it  Confederation  could  never  have  been  a  reality. 
No  part  of  our  constitution  gets  more  abuse  in  the  press 
and  on  the  street  but  it  is  also  true  that  no  other  of 
our  governmental  bodies  has  more  meaning  to  the  common 
man,  who  feels  that  his  welfare  is  in  the  hands  of  those 
whom  he  has  chosen  to  represent  him. 
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THE  SENATE  OF  CANADA 

"During  the  last  hundred  years  there  has  never 
been  a  time  when  reformers  have  not  attacked  the  second 
chamber,  in  what  is  now  Canada,  as  a  useless  or  arbi¬ 
trary  body  and  in  either  case,  requiring  change  or 
extinction*"  *  Reform  of  the  Senate  was  advocated  as 
early  as  1875 ,  and  in  1925  the  Speech  from  the  Throne 
promised  a  conference  of  the  provincial  governments  to 
discuss  reform*  Thus  the  subject  of  Senate  improvement 
or  even  extinction  has  had  a  long  history  and  is  today 
a  matter  of  practical  politics*  The  fact  that  the  idea 
of  a  second  chamber  will  not  disappear  from  schemes  of 
government,  suggests  that  it  has  something  of  value  in  it* 
In  1867  the  Fathers  were  united,  upon  the  idea  of  a 
second  chamber,  but  they  differed  greatly  in  their  con¬ 
ception  of  its  composition,  appointment  to  it  and  its 
functions.  It  was  hoped  that  the  Senate  could  be  made  a 
balance  wheel  in  the  constitution  by  acting  as  a  safe¬ 
guard  of  minority  rights  and  as  the  guardian  of  those  of 
the  provinces.  This  appeared  necessary  since  Quebec  and 
the  Maritime  provinces  had  to  be  given  guarantees,  plain 
for  all  to  see, --the  one  required  that  its  distinctive 

*  Maekay,  R.  A.  "The  Unformed  Senate  of  Canada" 

p.  xiv  (Intro) 


. 

■ 

. 

. 


■  ■ 


•  ■ 


54 


culture  be  maintained  while  the  others  constituted 
a  community  possessing  many  common  traits  which  they 
were  desirous  of  retaining.  Since  the  House  of  Gammons 
was  filled  upon  a  population  basis  it  could  not  be  used 
to  guarantee  minorities--the  effect  of  the  "solid  sixty- 
five"  was  not  realized.  It  appeared  in  1867  that  any 
adjustment  in  representation  must  be  made  in  the  Senate. 

So  important  were  these  arrangements  that  six  out  of  the 
fourteen  days  of  the  Quebec  Conference  were  given  over  to 
considering  the  composition  of  the  Senate. 

Sir  John  A.  Macdonald  said,  "How  as  to  the  Con¬ 
stitution  of  the  Legislature ,  we  should  have  two  chambers , 
an  Upper  and  Lower  House.  In  the  Upper  House,  equality 
of  members  should  be  the  basis . I  am,  after  exper¬ 
ience . in  favor  of  returning  to  the  old  system  of 

nominations  by  the  Crown......  There  should  be  a  large 

property  qualification  for  the  Upper  House,  which  is  then 
the  representative  of  property."  *  Upon  this  basis, 
representation  in  the  Senate  was  made  equal ,  that  is , 
twenty-four  Senators  were  allotted  to  each  of  the  three 
sections--Ontario ,  Quebec  and  the  Maritimes.  This  was 
the  great  compromise  of  the  Quebec  Conference.  "It  was" 
the  very  essence  of  the  compact,"  **  said  George  Brown. 
*Mackay,  R.A.  "The  Unformed  Senate  of  Canada"  p.  38 
**Ibid  p.  38. 
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It  was  frankly  admitted,  that  appointments  to  the  Senate 

basis  of.  the 

would  be  made  on  the  spoils  system  but  the  fathers  fail¬ 
ed  to  realize  the  effect  of  the  stability  of  post-con¬ 
federation  governments,  which  has  from  time  to  time 
filled  the  Upper  Chamber  with  a  large  majority  of  one 
political  party.  Such,  a  situation  either  condemns  the 
Senate  to  be  a  mild  echo  of  the  Commons  or  an  obstruc¬ 
tive  opposition  to  it — in  either  case  the  second  chamber 
appears  as  a  useless  object. 

Much  of  the  criticism  levelled  at  the  Senate  is  due 
to  an  erroneous  conception  of  that  body.  This  miscon¬ 
ception  may  be  analysed  as  based  upon  ignorance  of  the 
intentions  of  the  Fathers ,  glamor  of  the  House  of  Lords 
and  the  United  States*  Senate  and  misunderstanding  of 
parliamentary  government.  How  the  Fathers  of  Confed¬ 
eration  deliberately  made  the  Senate  an  inferior  chamber. 
It  waB  not  intended  to  be  powerful ,  because  in  our 
responsible  parliamentary  type  of  government,  there  is 
not  the  need  for  checks  and  balances  required  by  the  pre¬ 
sidential  government  of  the  United  States.  The  United 
States  Senate  is  a  partner  with  the  executive  in  the 

distribution  of  patronage  and  in  the  conduct  of  foreign 

and  shares  with  the  House  of  Representatives 

affairs  :ao  control  over  the  spend¬ 

ing  of  public  money.  The  English  second  chamber  although 

shorn  of  its  powers  since  1911,  still  is  surrounded  by 
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the  dignity  of  aristocratic  connection  and  a  spectacular 
historic  association  with  the  building  of  the  nation* 

It  is  not  fair  to  compare  our  Senate  with  either  of  these 
second  chambers,  since  it  has  little  in  common  with  them. 
Our  parliamentary  system  has  developed  the  idea  that 
responsibility  for  legislation  and  control  of  the  purse 
must  lie  with  the  elected  representatives*  This  puts 
the  Senate  definitely  in  a  secondary  position  in  spite 
of  the  fact  that  it  has  "equal"  legislative  powers  in 
the  British  North  America  Act.  These  facts  must  be 
kept  in  mind  if  we  are  to  judge  the  Senate  fairly.  We 
must  think  of  it  as  it  was  meant  to  be  and  not  curse  it 
for  failing  to  do  things  beyond  its  competence. 

Much  controversy  has  centered  about  the  appoint¬ 
ment  of  Senators*  The  British  North  America  Act  states 
that  appointments  are  to  be  made  by  the  Governor-General , 
which,  since  the  Governor-General  acts  on  the  advice  of 
responsible  ministers,  has  come  to  mean  the  Dominion 
Cabinet  and  actually  the  Prime  Minister*  Such  a  method 
places  far  too  much  patronage  in  the  hands  of  one  man 
and  is  in  danger  of  condemning  the  Senate  to  a  life  of 
ease  or  opposition.  The  appointments  to  the  Senate  have 
degenerated  into  a  piece  of  common  political  patronage.  * 
♦Dawson,  R.M. ,  "Constitutional  Issues  in  Canada”  p.  242* 
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It  appears  that  the  members  of  the  Senate  represent 
property,  as  Macdonald,  intended  that  it  should,  but 
there  is  a  considerable  emphasis  placed  on  large  pro¬ 
perties.  The  minimum  of  ^4,000.00  is  but  the  starting 
point  and  many  appointments  are  based  on  the  fact  that 
the  individuals  control  great  wealth.  On  March  9,  1927, 
Mr.  J.  S.  Woodsworth  contended  that  the  Senate  was  the 
home  of  big  business  and  in  proof  of  his  contention  he 
listed  the  names  of  Senators  and  the  companies  in  which 
they  were  interested.  He  quoted  from  the  Labor  news¬ 
paper  "Canada  Forward"  to  the  effect  that:  "In  the 
Senate  fifty  members  of  that  body  control  and  direct  the 
economic  life  of  Canada.  That  is  to  say  that  fifty  Sen¬ 
ators  are  directors  of  334  commercial  and  financial  in¬ 
stitutions".  *  The  above  quotation  at  least  suggests 

that  the  Senate’s  point  of  view  is  likely  to  be  that  of 

the  importance  of 

the  successful  business  man  to  a  greater  degree  than 
such  a  section  of  our  people  would  warrant. 

The  present  method  of  appointment  is  to  blame  to  a 
certain  extent  for  the  impotent  position  of  the  Senate 
today.  Sir  Wilfrid  Laurier  remarked  in  the  House  of 
Commons  that  the  Government  had  no  other  alternative  than 
to  choose  its  own  supporters,  because  opponents  of  mettle 
could  not  expect  appointments  and  lukewarm 
♦Dawson,  R.M.  ,  "Constitutional  Issues  in  Canada" 
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opponents  were  not  worthy  of  being  elevated  to  the 
Senate,  *  The  members  of  the  Senate  then  find  them¬ 
selves  "ex  officio"  members  of  the  two  main  parties  and 
as  a  result  they  are  accused  of  political  manoeuvring 
either  for  or  against  the  party  in  power.  Certainly 
an  improvement  could  be  made  in  this  matter  of  senator¬ 
ial  appointment.  Suggested  reforms  in  this  connection 
will  be  found  later  when  general  reform  is  being  con¬ 
sidered. 

The  Senate  was  to  be  the  main  safeguard  of  Can¬ 
adian  minorities  according  to  the  fathers,  but  is  it  so 
today?  The  history  of  Canada  since  Confederation  does 
not  answer  this  question  in  the  affirmative.  It  is  true 
that  Quebec  and  the  Mari times  insisted  upon  equal  re¬ 
presentation  in  the  Senate  to  compensate  for  the  possi¬ 
bility  of  their  being  overwhelmed  in  the  Commons,  but 
history  has  not  revealed  the  Senate  to  be  playing  the  role 
of  guarantor  of  racial,  linguistic  or  religious  rights  to 
minorities.  Contrary  to  expectations  the  House  of  Commons, 
with  its  Quebec  contingent  religiously  protects  the  French 
"minority"  while  the  Cabinet  looks  after  the  rights  of 
race  and  geography  in  an  amazingly  complex  pattern.  It  is 
safe  to  say  in  1941  that  to  the  man  on  the  street  the  Sen¬ 
ate  means  nothing  to  '  i  insofar  as  his  "rights"  of  any 
♦Canadian  House  of  Commons  Debates,  1908,  Jan. 20,  pp. 1573-4 
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description  are  concerned. 

It  was  thought  too,  that  the  Upper  Chamber  would 
represent  geographical  areas ,  because  it  was  built  on  a 
sectional  basis,  with  twenty-four  members  from  each  sec¬ 
tion.  But  this  duty  has  also  gone  from  the  Senate  and 
is  being  taken  care  of  by  the  distribution  of  ministers 
in  the  Cabinet.  The  Senate  has  lost  so  much  prestige 
that  the  people  care  not  a  jot  where  the  Senators  come 
from,  but  let  a  Prime  Minister  try  to  form  a  cabinet 
without  giving  due  consideration  to  the  geographical 
distribution  and  he  would  bring  the  whole  nation  about 
his  ears.  The  truth  of  the  matter  is  that  the  Senate 
today  appears  to  have  no  functions  to  perform  that  ap¬ 
peal  to  the  popular  imagination.  Even  in  its  proper 
function  of  reviewing  legislation,  the  Senate  comes  to 
its  work  after  the  Commons  have  extracted  all  the  public 
interest  from  it  in  lively  discussions  on  the  floor ,  by 
strongly  partisan  speakers.  The  public  likes  a  fight  and 
the  more  academic  atmosphere  of  the  Senate  does  not  appeal 
to  it.  That  the  people  are  not  interested  in  the  workings 
of  the  Red  Chamber  is  quite  evident  in  the  space  allot¬ 
ted  to  reports  of  it  in  the  press  for  where  the  Commons 
gets  a  whole  page  of  publicity,  the  Senate  has  to  be  con¬ 
tent  with  a  line  or  two. 

As  to  legislation,  the  Senate  is  the  eqiual  partner 
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of  the  Commons,  in  all  respects  save  only  the  introduction 
of  money  bills.  This  is  so,  on  paper,  but  in  practice, 
the  Senate  is  very  inferior  to  the  Commons,  since  the 
practice  has  developed  whereby  the  Ministers  of  the  Crown 
sit  for  the  most  part  in  the  House  of  Commons.  This  is 
reasonable  because  today  practically  every  Government 
Department  is  a  spending  one  and  the  Commons  expects  the 
Ministers  who  are  responsible,  to  be  available  for  ques¬ 
tioning  on  the  floor  of  the  House,  There  is  usually  a 
minister  without  portfolio  in  the  Senate,  but  he  has  no 
first-hand  knowledge  of  departmental  affairs ,  so  the 
Senate  sits  in  the  dark  as  to  the  Government's  intentions. 
In  the  first  years  of  confederation  there  were  as  many  as 
four  ministers  in  the  Senate  and  on  two  occasions  the 
Prime  Minister  was  a  Senator,  i.e.  during  the  administra¬ 
tions  of  Sir  John  Abbot  and  Sir  Mackenzie  Bowell.  How¬ 
ever  concentration  of  power  in  the  hands  of  a  Cabinet 
whose  members  are  almost  wholly  in  the  House  of  Commons 
has  greatly  weakened  the  Senate.  "The  influence  of  the 
Senate  must  be  in  the  ratio  of  the  Government's  represent¬ 
ation  on  the  floor  of  this  chamber”.  * 

The  procedure  in  the  Senate  is  similar  to  that  in 
the  Commons.  There  is  a  speaker  and  the  party  followers 
♦Mackay,  B.A.  "The  Unreformed  Senate  of  Canada",  p.  69, 
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arrange  themselves  on  his  right  and  left  but  party  lines 
are  not  so  closely  followed  as  in  the  House  of  Commons. 

In  fact  many  Senators  refuse  to  attend  party  caucuses 
because  such  attendance  might  limit  their  freedom  in  the 
Senate.  Actually  the  Commons  could  learn  much  from  the 
Senate  in  the  matter  of  business  methods  and  in  the 
quality  of  parliamentary  debate.  The  Members  of  the  Com¬ 
mons  talk  at  length  to  impress  the  electorate  at  home 
and  repetition  is  not  frowned  upon.  Also  a  strong  part¬ 
isan  spirit  often  pervades  the  elected  chamber,  which 
does  not  lend  itself  to  the  expression  of  considered 
opinion.  The  Senate  has  much  time  on  its  hands,  although 
it  sits  only  four  days  a  week  to  the  Commons  five,  and 
therefore  it  can  consider  questions  art  greater  length 
and  with  better  investigation  than  is  possible  in  the 
Commons.  For  example  the  question  of  the  pollution  of 
streams  was  investigated  with  admirable  thoroughness  by 
a  Senate  committee  and  its  findings  were  sent  to  the 
various  health  departments  in  the  Dominion.  The  Senate 

can  then  be  of  great  value  in  studying  national  questions 

the  solution  of 

that  are  not  necessarily  of  political  significance  but  A 
which  will  improve  the  conditions  of  life  in  this  country. 

One  of  the  commonest  criticisms  of  the  Senate  is 
that  it  is  a  home  for  old  political  warriors  who  have  to 

be  given  something  for  their  years  of  party  loyalty,  and 
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that  it  is  a  convenient  oblivion  for  weak  Cabinet  Mini¬ 
sters.  Here,  I  think,  is  just  criticism  for  the  Senate 
is  notoriously  filled  with  old  men.  For  example,  com¬ 
promises  have  been  reached  by  giving  Senate  appointments 
to  very  old  men  so  that  their  impending  deaths  would 
make  further  appointments  possible  and  so  satisfy  more 
of  the  faithful.  Younger  men  would  give  the  appointed 
House  more  influence  in  the  government.  But  young  men 
would  only  get  into  trouble  if  they  presented  strong 
views,  so  suspicious  are  the  people  of  the  Upper  House; 
therefore  under  present  conditions  timidity  is  the  saf¬ 
est  attitude  for  the  Senate  to  take. 

The  Senate  was  given  the  unpopular  work  of  a  di¬ 
vorce  court.  It  considered  evidence  and  passed  divorce 
bills  if  necessary.  The  Commons  passed  them  also  as  a 
matter  of  course  but  it  always  reserved  the  right  to 
interfere  if  it  so  desired.  The  Divorce  Committee  of  the 
Senate  did  its  work  well  as  it  was  composed  of  exper¬ 
ienced  lawyers  who  constituted  a  far  better  informed 
panel  than  any  lay  jury.  The  proceedings  were  kept 
private  which  prevented  unsavory  press  reports  from 
reaching  the  public  where  they  could  do  no  good  and 
much  possible  harm  to  the  morals  of  the  younger  gener¬ 
ation.  The  divorce  work  of  the  Senate  is  worthy  of  the 

highest  praise  as  it  was  of  a  judicial  non-partisan 
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nature,  a  condition  which  would  have  been  impossible  in 
the  House  of  Commons.  Changes  in  divorce  proceedings 
have  been  very  slow  to  take  place  because  the  Roman  Cath¬ 
olic  Church  has  been  bitterly  opposed  to  any  alterations, 
which  might  make  divorce  easier  to  obtain.  However  after 
the  Y;orld  War ,  divorces  increased  in  number  to  such  an 
extent  that  the  Senate  was  kept  busy  investigating  numer¬ 
ous  cases.  Today  the  courts  handle  divorce  cases  in 
several  of  the  provinces  and  the  Senate*s  work  in  this 
connection  has  been  considerably  reduced. 

I  turn  now  to  various  proposals  of  reform  after 
which  I  shall  endeavor  to  select  a  suitable  combination 
of  changes  that  might  make  the  Senate  a  popular  as  well 
as  an  efficient  part  of  our  national  legislature. 

Mr.  E.  A.  Mackay  mentions  the  following  as  the 
main  considerations  in  the  reform  of  the  Senate:  * 

1.  to  place  the  Senate  upon  a  foundation  sufficiently 
popular  to  give  it  the  confidence  of  the  public  without 
endangering  the  principle  of  Cabinet  responsibility  to 
a  single  chamber, 

2.  to  conserve  in  its  membership  legislative  and  ad¬ 
ministrative  experience, 

3.  to  bring  into  its  membership  also,  men  of  eminence  in 
other  walks  of  life  besides  party  politics,  in  order 
♦Mackay,  R.  A.  "The  Unreformed  Senate  of  Canada'* 

p.  222. 


' 


,  .  i 


64 


that  the  Senate  may  not  be  a  mere  replica  of  the  House 

of  Commons , 

4.  to  retain  equal  representation  for  the  four  sections, 

5.  to  retain  very  probably  all  the  present  powers  of  the 
Senate. 

After  having  considered  many  proposals  for  im¬ 
proving  appointment  to  the  Senate  it  seems  to  me  that  Mr. 
Mackay  has  hit  upon  a  remarkable  solution,  which  is,  that 
one-half  of  the  Senators  be  appointed  as  at  present  but 
for  non-political  achievements  and  that  the  other  half  be 
elected  by  the  House  of  Commons  on  a  political  basis. 

This  would  prevent  the  Senate  from  becoming  predominately 
representative  of  a  single  party.  Then  to  prevent  old 
age  from  controlling  the  Senate,  a  rotation  is  suggested, 
whereby  a  member  of  the  Senate  would  hold  office  nine 
years,  with  one-third  of  the  Senators  retiring  every 
three  years.  Details  could  be  worked  out  regarding  the 
eligibility  of  men  and  women  for  membership.  For  example, 
only  members  of  Parliament  of  at  least  four  years  standing 
could  be  elected  by  the  House  of  Commons,  or  Cabinet 
Ministers  of  two  years,  etc.,  and  those  who  were  appointed 
Dy  the  Governor -General  could  be  limited  to  people  who 
were  eminent  in  their  chosen  professions,  business  or 
work.  The  effect  of  these  changes  would  be  to  give 

weight  to  the  Senate’s  deliberations  and  a  better  cross- 
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section  of  Canadian  life  would  find  representation  in 
the  red  chamber,  while  the  inertia  of  old  men  would 
tend  to  disappear. 

In  addition  to  the  changes  in  appointment  several 
other  proposals  for  reform  may  be  worth  outlining  briefly 
as  follows- 

1,  To  give  the  Senate  a  part  of  the  private  bills  so  that 
the  time  now  going  to  waste  in  the  Red  Chamber  could 
be  used  to  good  advantage.  The  bills  would  be  given 
more  careful  consideration  and  a  better  quality  of 
legislation  would  result. 

2.  To  allow  Ministers  to  debate  in  both  houses,  an  in¬ 
novation  which  saw  realization  on  July  13,  last,  when 
Mr.  Gardiner,  the  present  Minister  of  Agriculture, 
sat  in  the  Senate  to  support  his  war  wheat  policy.  * 

• • • • •  This  is  an  excellent  idea  as  it  would  give  the 
Senate  information  at  first  hand  and  so  place  it  in 
a  better  position  to  discuss  bills  in  the  making. 

Time  would  not  be  wasted  in  this  way,  because  Govern¬ 
ment  bills  today  are  assured  of  success  in  the  Commons, 
under  the  well  organized  party  system.  The  mature  judg¬ 
ment  of  the  Senate  could  be  put  to  good  use  in  suggest¬ 
ing  alterations  in  proposed  legislation,  without  arousing 
the  ire  of  the  Commons,  which  now  considers  Senatorial 
♦"Edmonton  Journal"  July  13,  1940.  p.  1. 
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amendments  as  the  prejudice  of  a  reactionary  chamber. 
Under  secretaries  could  relieve  the  ministers  of  this 
extra  burden, 

3,  To  make  Senators  represent  Government  Departments, 
would  give  the  Senate  adequate  information  as  to  the 
work  of  the  session.  This  would  avoid  the  avalanche 
of  bills  reaching  a  Senate  which  is  ignorant  of  their 
implications  at  the  close  of  each  session,  when  there 
is  not  sufficient  time  to  consider  them  properly,  or 
if  time  is  taken  for  this  the  Commons  sets  up  the  cry 
that  the  appointed  chamber  is  trying  to  block  the 
work  of  the  people's  representatives, 

4,  To  set  a  retirement  limit.  This  is  well  worth  con¬ 
sideration  as  men  over  seventy  years  of  age  are  re¬ 
tired  from  business  because  on  the  average,  they  lose 
their  effectiveness  beyond  that  age.  How  is  it  then 
that  Senators  can  be  worth  $4 ,000.00  per  annum  to 
this  country  when  they  have  reached  their  dotage? 
Business  efficiency  should  be  injected  into  our  Gov¬ 
ernment  affairs,  if  we  are  to  have  sound  administrat¬ 
ion. 

5,  To  curb  the  "veto  power"  is  not  of  much  value,  since 
the  Senate  has  not  interfered  with  the  Commons '  legis¬ 
lation  in  any  way  detrimental  to  the  welfare  of  Canada. 
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In  fact  the  power  of  veto  is  of  real  value  to  us  in 
making  the  House  of  Commons  carefully  consider  its 
hills  before  sending  them  to  the  Senate •  In  fact  the 
Senate  has  witheld  its  veto  power  in  order  to  make  the 
Commons  accept  the  responsibility  of  its  actions,  e.g. 
the  Old  Age  Pensions  Bill  was  very  faulty  in  its  first 
draft  but  the  Commons  sent  it  up  to  the  Senate  hoping 
that  it  would  be  thrown  out.  This  piece  of  political 
manoeuvring  was  understood  by  the  Senate  and  the  bill 
was  passed  because  the  Government  had  a  mandate  from 
the  electorate  to  introduce  a  pensions  scheme.  This 
forced  the  Commons  to  draft  a  new  bill  at  the  next 
session  of  Parliament  which  was  much  more  satisfactory. 

In  conclusion  it  may  be  said  of  the  Senate  that  it 
has  quite  well  satisfied  the  fathers '  conception  of  it, 
but  it  has  lacked  in  glamor  and  effectiveness,  when  com- 
pared  with  its  more  vigorous  partner  -  the  House  of  Com¬ 
mons.  However  with  reorganization  as  mentioned  above, 
it  is  possible  that  the  Senate  can  take  its  place  as  a 
very  useful  part  of  our  constitution. 
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THE  CABINET  FORM  OF  EXECUTIVE 

There  is  nothing  in  the  British  North  America  Act 
which  outlines  the  composition  or  functions  of  the  Can¬ 
adian  Cabinet#  A  very  "decent  reticence"  *  is  maintained 
on  the  subject,  which  to  other  than  British  minds  would 
seam  the  height  of  folly,  since  the  Cabinet  is  the  main¬ 
spring  of  our  modern  complex  government#  However, 
responsible  government  had  been  established  before  1867 
and  the  Cabinet  form  of  executive  automatically  became 
part  and  parcel  of  Canadian  governmental  machinery  when 
Confederation  became  a  reality#  The  Cabinet  system  as 
it  evolved  originally  in  Britain  was  a  matter  of  the  un¬ 
written  conventions  of  the  constitution  rather  than  of 
any  written  formal  law*  so  in  Canada  it  was  not  given 
any  legal  or  formal  place  in  the  constitutional  document. 

A  committee  of  the  House  of  Commons  chosen  to  be 
the  executive  branch  of  the  Government,  is  one  definition 
of  the  Cabinet,  but  it  is  a  difficult  subject  to  define 
with  anything  like  exactness.  Mr.  Mackenzie  King  abhors 
the  idea  that  the  Cabinet  is  a  committee  or  "hired  man" 
of  the  Commons.  He  contends  that  the  Cabinet  is  "the 
responsible  body  of  officers  of  the  King  in  this  country''  ,* 
♦Dawson,  R.M.  "Constitutional  Issues  in  Canada",  p.  109 
♦♦House  of  Commons  Debates,  tfeb.  12,  1923,  p.  216. 
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whioh  is  quite  true  in  so  far  that  being  the  servant  of 
Parliament  the  modern  Cabinet  is  in  many  ways  also  its 
master.  The  ways  in  which  the  executive  rules  the  House 
of  Commons  through  the  party  organization  have  already 
been  dealt  with. 

The  functions  of  the  Cabinet  have  been  stated  in 
Lord  Haldane's  report  to  be;  "the  shaping  of  policy,  the 
control  of  the  executive,  if  that  policy  receives  the 
sanction  of  Parliament;  and  continuous  co-ordination  and 
delimitation  in  the  activities  of  the  various  departments 
of  the  Government”.  *  This  definition  of  the  functions 
of  the  Cabinet  seems  to  me  to  be  adequate  when  applied  to 
the  present  day  position  of  that  body.  Policy  is  certain¬ 
ly  shaped  by  the  executive  body  and  the  administration  is 
controlled  theoretically  by  the  heads  of  the  various 
departments.  The  clause  "if  that  policy  receives  the 
sanction  of  Parliament*  is  almost  academic  today  because 
rarely  does  Parliament  disagree  with  a  government  measure 
for  the  simple  reason  that  support  for  it  at  least  in  the 
House  of  Commons  has  been  arranged  beforehand  in  the  party 
caucus.  One  of  the  main  reasons  for  the  control  by  the 
Cabinet  of  the  Commons  is  the  ascendancy  of  the  Canadian 
Prime  Ministers. 

*  Senate  Eeport  6n  Machinery  of  Government,  1919.  p.  6 
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The  most  powerful  figure  in  the  Canadian  Government 
Is  the  Prime  Minister,  as  a  short  enumeration  of  his  pow¬ 
ers  will  show.  He  is  the  head  of  the  Privy  Council  of 
Canada  to  which  all  Cabinet  Ministers  receive  appointment 
on  taking  office.  The  Cabinet  meets  at  his  call.  He  con¬ 
trols  the  length  of  a  Parliamentary  session  by  controlling 
convocation,  prorogation  or  dissolution.  His  powers  of 
appointment  are  many  and  are  of  great  help  in  bringing 
his  followers  to  heel;  for  example,  he  appoints  Privy 
Councillors,  Cabinet  Ministers,  Lieutenant-Governors, 
Provincial  Administrators,  Speakers  of  the  Senate,  Chief 
Justices  for  all  Courts--  the  list  is  too  long  to  be  given 
in  full  here.  Further,  the  Prime  Minister  can  and  does  make 
recommendations  in  any  department.  @  This  list  of  powers, 
though  quite  incomplete  shows  that  the  First  Ministers  of 
the  Crown  wields  great  powers.  So  great  are  these  powers 
that  Parliament  itself  may  be  refused  its  time-honored 
right  to  review  the  Governments  stewardship ,  for  example, 
Mr.  Mackenzie  King’s  dissolution  of  Parliament  in  194Q  to 
avoid  criticism  of  his  government’s  initial  was  policies. 

"The  premier  is  almost  the  absolute  ruler  of  the 
country.  Our  policies  have  developed  in  such  a  way  that 
g)  Dawson,  R.H. ,  "Constitutional  Issues  in  Canada",  p.  125 
P.  C.  1659  July  19,  1920. 
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his  office  combines  the  pecular  advantages  of  the  premier¬ 
ship  as  it  exists  in  Great  Britain  with  many  powers  of 
the  American  Boss".  *  The  Prime  Minister  of  Great  Britain 
holds  office  because  his  great  skill  in  handling  Par¬ 
liament  gives  him  more  support  than  any  other  individual 
could  muster.  He  is  constantly  under  the  fire  of  the 
Commons  which  keeps  him  ever  on  the  alert  to  estimate 
public  opinion.  In  contrast  to  this  we  find  that  in 
Canada  our  Prime  Minister  holds  office  because  he  is  the 
boss  of  a  political  machine  which  controls  a  majority  of 
our  House  of  Commons  and  as  long  as  that  majority  is  main¬ 
tained,  he  is  a  quasi-dictator.  Of  course  the  ability  of 
the  Canadian  Prime  Minister  in  debate  and  leadership  is  a 
factor  in  his  ascendancy,  but  his  real  power  rests  on  his 
popular  mandate.  It  is  significant  that  Mr.  King  accused 
Mr.  R.  B.  Bennett  of  being  a  dictator,  of  being  a  "one- 
man"  government  from  1930  to  1935 ,  but  from  1935  until  to¬ 
day  Mr.  King  has  assumed  even  more  autocratic  powers.  The 

■\ 

truth  of  the  matter  is  that  our  Prime  Ministers  are  actu¬ 
ally  despots,  although  hidden  from  the  public  gaze  by  the 
intricacies  of  democratic  forms.  Of  course  this  "despot¬ 
ism"  is  a  modified  one  in  that  the  will  of  the  majority  of 
*  Toronto  News,  Nov.  38,  1905.  Quoted  in  Dawson,  R.M. , 
"Constitutional  Issues  in  Canada"  p.  121-133. 
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the  nation  voices  its  opinion  at  intervals  which  makes 
any  Prime  Minister  mind  what  he  is  about* 

The  ascendancy  of  the  Prime  Minister  has  been  very 
marked  since  Confederation  gave  Canada  stable  ministries* 
During  a  long  period  a  sort  of  legend  grew  up  about  a 
political  leader,  e.g*  Sir  John  A.  Macdonald  and  Sir  Wil¬ 
frid  Laurier*  These  two  gentlemen  were  great  men  but 
they  could  and  did  make  blunders*  Time  however  gave  them 
a  certain  prestige  which  overrode  their  mistakes.  Effic¬ 
iency  characterized  by  and  large  the  concentration  of 
power  in  the  hands  of  one  man.  I  believe  that  our  govern¬ 
ment  is  well  directed  by  our  powerful  Prime  Ministers ,  and 
there  is  little  danger  of  their  assuming  dictatorial 
powers  in  the  fullest  sense  of  the  term. 

The  Cabinet  in  Canada  has  taken  upon  itself  a  func¬ 
tion  unknown  to  the  British  Cabinet,  namely  that  of  geo¬ 
graphical  representation.  Obviously  the  unitary  consti¬ 
tution  in  Great  Britain  has  no  need  of  sectional  represen¬ 
tation,  whereas  in  Canada  there  is  a  distinct  group  of 
precedents  that  every  province  must  be  represented,  inso¬ 
far  as  is  practicable,  in  the  Cabinet.  Availability  is 
often  placed  in  front  of  ability  which  leads  to  odd  situa¬ 
tions  at  times,  for  example  in  1925  one  Liberal  member  was 
elected  in  the  Province  of  Alberta,  and  in  keeping  with  the 

idea  of  geographical  representation  Mr.  James  Mackinnon 
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was  belatedly  made  a  member  of  the  Cabinet,  without  port¬ 
folio,  In  the  1940  election,  Alberta  was  urged  to  vote 
Liberal  so  that  Mr.  Mackinnon  could  be  given  a  portfolio, 
as  a  reward  for  his  excellent  work  at  Ottawa,  and  so  admit 
the  province  to  a  share  of  the  Cabinet's  deliberations. 

Now  it  seems  to  me  that  out  of  Alberta's  seventeen  fed¬ 
eral  constituencies,  victory  in  one  is  not  sufficient 
evidence  that  the  province  wanted  the  Liberal  platform 
and  so  I  suggest  that  the  Honorable  James  A.  Mackinnon 
was  not  representing  Alberta  in  the  Cabinet  of  Mr. 
Mackenzie  King.  Therefore  it  seems  to  me  that  geograph¬ 
ical  representation  can  be  carried  too  far.  At  any  rate 
it  should  be  given  a  subordinate  place,  to  the  capacities 
of  the  men  appointed  to  the  Cabinet.  This  does  not  mean 
that  geographical  representation  should  be  dropped,  as 
this  would  cause  a  great  disturbance,  since  provincial 
feelings  run  high  on  such  matters.  If  each  federal  gov¬ 
ernment  has  to  be  tailored  to  fit  each  province,  its  ef¬ 
fectiveness  will  be  endangered. 

Besides  geographical  representation,  other  con¬ 
siderations  are  very  apparent,  when  a  Prime  Minister  at¬ 
tempts  to  choose  his  Ministers.  He  has  to  find  places 
for  the  representatives  of  the  Hnglish  Protestants  of 
Quebec,  the  Irish  Catholics  from  Ontario,  and  others. 

Such  a  task  almost  baffled  Sir  John  A.  Macdonald  when  he 
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chose  the  Dominion’s  first  Cabinet  and  it  has  been  a 
nightmare  to  every  Prime  Minister  since.  A  Cabinet 
chosen  under  so  many  qualifications  and  conditions  can¬ 
not  be  completely  filled  with  able  men.  But  so  strong 
are  these  factors  that  the  Prime  Minister  himself  must 
support  them  before  the  public.  In  1921  Mr.  King  an¬ 
nounced  his  Cabinet  in  the  following  terns:  "In  the 
formation  of  the  Government  I  have  aimed,  above  all  else  @ 
at  national  unity.  This  end  I  have  felt  would  be  served, 
and  the  federal  spirit  of  our  Constitution  most  accept¬ 
ably  recognized  by  according  representation  in  the  Cabinet 
so  far  as  might  be  possible,  to  all  the  provinces  of 
Canada,  and  that  with  regard  to  the  number  of  constit¬ 
uencies  and  to  groups  of  provinces."  @@  Mr  King  is  con¬ 
sistent  in  this  regard  as  he  criticized  the  Borden  Cabinet 
because  it  did  not  represent  the  French  in  Quebec,  the 
provinces  of  Nova  Scotia  and  New  Brunswick,  nor  any  part 
of  Canada  east  of  Montreal.  He  was,  however,  inaccurate 
with  respect  to  Nova  Scotia  for  Sir  Robert  Borden  himself 
represented  a  constituency  in  that  province. 

It  would  appear  from  the  above  that  the  maintenance 
of  national  unity  is  the  most  important  work  of  the  Csbine 
S  Underlining  is  mine. 

ZQ  Toronto  Globe,  Dec.  30,  1921. 

(Hon.  W.L. Mackenzie  King’s  announcement  of  his  Cabinet) 

ZZM  House  of  Commons  Debates,  March  1,  1920.  pp .  32-33. 
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While  it  is  true  that  Canada  is  a  "difficult  country  to 
govern" ,  great  care  must  be  taken  to  get  able  men  into 
the  Cabinet,  because  if  national  unity  is  going  to  de¬ 
feat  the  purposes  of  a  strong  government,  then  this  coun¬ 
try  is  not  going  to  develop  its  potential  strength. 
Weakness  in  government  is  a  terrible  price  to  pay  for 
national  unity. 

In  recent  times  the  Cabinet  has  come  to  be  the 
real  ruler  of  the  country  by  maintaining  a  vise-like  grip 
upon  the  party  followers  in  the  House  of  Commons.  "In 
course  of  time  with  the  development  of  the  party  system, 
it  (the  House  of  Commons)  has  become  in  reality  a  forum 
for  the  expression  of  opinion  controlled  by  the  demand 
of  loyalty  to  a  party.  Hven  in  those  instances  w here 
Parliament  scrutinizes  and  approves  every  clause  of  a  bill 
of  general  application,  the  legislation  has  been  drafted 
and  introduced  by  the  executive.  The  psychological  effect 
of  this  tendency  doubtless  has  been  to  increase  the  prest¬ 
ige  and  the  responsibility  of  the  executive  and  to  lessen 
the  importance  of  the  private  members."  *  The  executive 
has  destroyed  in  large  measure  the  iniative  of  the  pri¬ 
vate  members  which  has  a  vitiating  effect  on  effective 
representation,  since  minorities  groups  count  for  little. 

*  Kennedy,  W.P.M.  "The  Constitution  of  Canada"  p.  463 
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Should  the  Cabinet  relax  its  control  of  the  Commons 
and  revert  to  its  former  position  of  the  servant  of 
Parliament?  This  question  brings  forth  another.  Could 
Parliament  manage  the  complex  affairs  of  our  modern  state? 
The  answer  here  must  be  in  the  negative  because  the  House 

of  Commons  is  too  large  a  body  to  agree  on  the  formulation 

of  national  policy.  Further,  the  Commons  cannot  become 
acquainted  with  the  multiplicity  of  details  concerning 
the  administration  of  national  affairs,  so  that  a  select 
body  of  experts  must  of  necessity  direct  the  national 
effort  •  So  that  while  one  may  deplore  the  subservience 
of  the  House  of  Commons  to  the  cabinet,  it  is  difficult 

to  suggest  other  means  for  the  transacting  of  the  national 

business  in  the  complexity  of  modem  times.  There  is 
nothing  very  harmful  in  the  control  of  affairs  by  the 
Cabinet  so  long  as  the  House  of  Commons  approves,  in  prin¬ 
ciple,  of  the  steps  taken  by  the  Government. 

However  the  approval  of  the  House  of  Commons  has 
come  to  mean  but  little,  since  the  party  organization  of 
the  Government  makes  certain  in  caucus  of  support  for  its 
measures  before  they  reach  the  House.  The  members  of  the 
Governmental  party  are  afraid  to  oppose  a  Government  mea¬ 
sure  for  the  reason  that  a  dissolution  might  follow  with 
the  consequent  possible  loss  of  their  indemnities.  Also 

the  Opposition's  rank  and  file  do  not  desire  early 
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dissolutions  because  elections  are  expensive  and  not 
at  all  certain*  Members  of  the  House  who  are  in  the 
low  income  bracket  ought  not  be  blamed  too  severely  if 
they  side  with  the  Government  to  save  the  trouble  and 
expense  of  elections  due  to  premature  dissolutions. 

There  appears  to  be  no  remedy  for  this  condition  so 
long  as  we  retain  the  highly  organized  political  party. 
However  our  governments  are  in  the  main  satisfactory 
because  they  have  to  face  elections  at  least  once  every 
five  years. 

The  Cabinet  appeared  as  a  committee  of  the  House  of 

partly 

Parliament  in  England,  because  the  Houses  were  too  cumber¬ 
some  to  transact  public  business  in  an  adequate  manner, 
but  today  the  Cabinets  of  both  Great  Britain  and  Canada 
find  themselves  inadequate  to  deal  with  the  vast  body  of 
public  affairs,  so  that  there  have  developed  delegations 
of  powers  from  the  House  of  Commons  to  various  boards  and 
commissions. 

The  House  of  Commons  delegates  legislation  as 
follows: 

(1)  Parliament  approves  legislation  in  principle  but 
leaves  the  details  to  the  executive. 

(2)  Powers  are  given  to  the  executive  to  appoint  the 
necessary  officials. 


“ 


- 

.  ■  V 

* 

. 

.  ' 

i  a:  ;  , 

.  1  •  ...  ,  c  ! 

* 

.  .  ...  ; 

. '  u 


.•  -  •& 


.  ’  .  :  I  i  A 


» 

: 

•  '  [  ) 

■ 


78 


(3)  Powers  are  given  to  the  administration  to  lay  down 
rules  of  procedure  and  practice, 

( 4)  Powers  are  given  to  make  regulations  "for  the  better 
carrying  out  of  the  provisions  of  an  Act". 

(5)  Powers  are  given  to  the  executive  to  alter  major 
points  of  policy  and  administration.  ♦ 

The  above  five  types  of  legislative  delegation  point 
to  the  effectiveness  of  Cabinet  government,  since  the 
Houses  of  Parliament  have  realized  their  unsuitability 
for  detailed  regulations  and  so  have  given  part  of  their 
ancient  legislative  privileges  into  the  keeping  of  the 
Cab inet. 

However  the  complexity  of  modern  life  and  the  in¬ 
creasing  governmental  activities  placed  an  enormous  burden 
on  the  Cabinet  so  that  it,  too,  delegated  its  authority  to 
(a)  commissions  (b)  boards  and  other  similar  bodies. 

The  cammissions  are  of  two  classes: 

(1)  organizations  which  demand  quasi- judicial  functions, 
which  could  not  be  exercised  by  ministers  subject  to 
virulent  criticism  of  themselves  and  their  motives. 

(2)  bodies  whose  members  require  special  qualifications 

for  dealing  with  the  matters  entrusted  to  them  **. 

The  Railway  Commission  is  an  example  of  a  body  whose 

♦Kennedy,  W.P.M.  "Constitution  of  Canada"  pp.  464-467 

1937  edition. 

♦♦  Dawson,  R.M.,  "Constitutional  Issues  in  Canada"  p.  165. 
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members  require  special  knowledge  and  since  the  railway 

uestion  in  Canada  is  a  political  issue,  involving 

and  many  others, 

amalgamation '  •»  members  of  the  Government  could  not 

act  on  it  without  suspicion  being  thrown  upon  their  in¬ 
tentions. 

Since  neither  Parliament  nor  the  Cabinet  knows  all 
the  answers  to  our  many  economic  and  social  questions, 
many  of  which  are  peculiar  to  our  day  and  generation,  it 
is  essential  that  experimental  but  at  the  same  time 
responsible  bodies  be  set  up  to  study  these  problems  and 
report  their  findings  to  Parliament.  The  commissions  act 
as  surveyors,  on  occasion,  with  power  to  change  the  de¬ 
tails  of  even  the  major  points  of  their  references.  This 
seems  to  be  the  best  way  for  the  Government  to  get  reli¬ 
able  information  upon  which  it  can  base  future  legislation. 

Like  most  organizations ,  Commissions  are  susceptible 
to  abuse ,  the  commonest  form  of  which  is  to  use  the  com- 
nission  as  a  screen  to  hide  t  j  inertia  and  incompetence 
on  the  part  of  the  Government.  For  example,  the  problem 
of  employment  can  be  turned  over  to  a  Commission  which 
may  take  two  or  three  years  to  make  its  findings  public; 
in  the  meantime  the  Government  has  a  respite  from  criti¬ 
cism  but  nothing  has  been  accomplished  unless  the  Govern- 
nent  acts  on  the  results  of  the  investigation.  Canada  has 


80 


had.  many  commissions  on  a  variety  of  subjects  but  the 
tendency  is  to  ignore  their  recommendations.  This  is  a 
waste  of  public  money  and  shows  our  Cabinet  to  be  shirk¬ 
ing  its  responsibility.  If  however  the  findings  of  our 
commissions  are  not  worth  acting  upon,  then  the  whole 
principle  of  delegating  authority  to  them  for  the  pur¬ 
poses  of  study  and  information  should  be  abandoned.  Ac¬ 
tually  the  results  of  the  inquiries  and  studies  made  by 
Commissions  are  generally  worth  while  and  the  Government 
should  be  obligated  to  put  the  results  into  effect. 

Boards  are  set  up  to  administer  commercial  enter¬ 
prises  ,  irrigation  projects  etc.  The  Canadian  Wheat 
Board  is  one  of  these  and  is  charged  with  the  tremendous 
task  of  regulating  Canada’s  staple  export.  The  economic 
life  of  the  country  depends  to  a  great  extent  on  the  suc¬ 
cess  of  this  delegation  of  executive  authority. 

Delegation  of  authority  from  the  House  of  Commons 
is  not,  in  my  opinion  an  indication  that  the  Cabinet  is 
failing  in  its  duty  as  an  effective  executive,  rather  it 
seems  to  me  that  such  delegation  is  a  remarkable  proof 
of  the  elasticity  of  our  institutions.  Ho  vital  change 
was  needed  to  expand  the  Cabinet,  the  better  to  bring 
about  a  greater  division  of  labor  which  became  imperative 
under  modern  conditions.  Precautions  must  be  taken  to  see 
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that  Boards,  Commissions  or  other  delegated  bodies  are 
held  securely  under  some  authority,  either  that  of  the 
House  of  Commons  or  the  Cabinet,  as  it  must  shoulder 
the  responsibility  for  the  work  done.  In  other  words 
irresponsible  Boards  etc.  would  be  a  denial  of  responsible 
government.  It  is  a  fundamental  concept  of  our  govern¬ 
mental  principles  that  any  expenditure  of  public  money 
must  have  direct  authority  from  and  be  accountable  to 
the  House  of  Commons.  The  farther  we  get  away  from  di¬ 
rect  government  by  the  representatives  of  the  people 
the  more  difficult  it  is  to  exercise  control  on  behalf 
of  the  nation. 

In  short  the  modern  Cabinet  is  faced  with  enormous 
problems  which,  its  members  have  not  the  time  nor  capacity 
to  solve.  Further,  a  body  of  twenty  members  is  too  large 
for  rapid  executive  deliberations.  So  it  seems  to  me 
that  the  House  of  Commons  must  be  prepared  to  relieve  the 
Cabinet  of  routine  matters  by  delegating  authority  to 
various  bodies  whose  special  functions  require  the  efforts 
of  experts.  This  will  free  the  Cabinet  of  a  multiplicity 
of  detail  and  leave  it  free  to  concentrate  upon  the 
principles  of  government  in  a  broad  sense.  Happily  this 
condition  of  affairs  is  already  well  established  and  with 
the  proper  controls  our  system  of  government  will  go  on 

down  the  years  adjusting  itself  imperceptibly  to  new 
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conditions.  The  Cabinet  itself  will  become  smaller  and 
less  concerned  with  the  detail  of  the  ever  increasing 
bureaucratic  system  necessary  to  administer  the  ever¬ 
growing  invasion  of  government  into  the  daily  lives  of 
the  people.  We  are  fortunate  to  have  a  type  of  execu¬ 
tive  which  can  change  without  upsetting  the  respect  that 
we  entertain  for  those  set  in  authority  over  us. 
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THE  CIVIL  SERVICE 

The  Civil  Service  of  Canada  was  inherited  from  the 
various  colonies  which  went  to  make  the  Dominion  in  1867, 
The  evil  methods  of  appointment,  promotion  and  dismissal 
under  violent  systems  of  patronage  were  transferred  with 
part  of  the  personnel  of  the  existing  staffs ,  to  the  fed¬ 
eral  service.  In  the  early  days  of  the  colonies,  the 
governors  controlled  the  appointments  and  so  forth,  in 
the  interests  of  their  own  cliques  and  when  the  assemblies 
wrested  this  power  from  them,  no  improvement  was  evidenced 
as  only  the  recipients  of  government  favor  were  changed. 
Long  years  passed  before  any  real  attempt  was  made  to 
place  the  permanent  government  employees  on  a  reasonable 
and  secure  basis.  Before  tracing  the  reform  of  the  Civil 
Service  it  will  be  necessary  to  consider  its  functions  in 
a  modem  complex  state. 

The  business  of  government  requires  an  immense  amount 
of  work  which  can  only  be  done  by  the  employment  of  large 
bodies  of  workers  of  all  types  ranging  from  skilled  pro¬ 
fessional  people  to  messenger  boys.  Bach  department  of  the 
government  has  a  vast  quantity  of  detail  to  administer, 
which  tends  to  become  routine  business.  To  carry  on  such 
work  staffs  have  to  be  trained  and  maintained  all  the  time. 

The  function  of  these  numerous  and  large  staffs  is  to 
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carry  on  the  administration  of  the  country rs  affairs 
under  the  various  political  ministers  who  are  held  re¬ 
sponsible  to  Parliament  for  the  work  of  their  depart¬ 
ments. 

In  days  gone  by  the  governmental  staffs  were  rel¬ 
atively  small  as  the  state  business  was  simple.  Nowadays 
the  government  has  had  to  assume  the  responsibility  for 
a  vast  number  of  services  of  all  kinds,  each  of  which 
requires  a  group  of  permanent  officials.  Indeed  the  em¬ 
ployees  of  the  federal  government  constitute  a  consider¬ 
able  army.  Along  with  the  increase  in  numbers  the  Civil 
Service  of  Canada  has  naturally  obtained  a  larger  share 
in  the  actual  government  of  the  country.  No  longer  does 
it  merely  carry  out  the  orders  of  the  amateur  who  heads 
a  department,  because  the  business  of  a  department  is  so 
varied  that  no  minister  can  cope  with  the  details  of  it. 

All  that  he  can  do  is  to  apply  himself  to  the  general 
principles  of  policy,  leaving  the  workings  of  his  depart¬ 
ment  to  the  experts  who  have  made  a  lifetime  study  of  it. 

In  this  way  the  Civil  Service  is  now  extending  its  power 
and  our  constitution  is  becoming  increasingly  bureaucratic 
in  character. 

To  such  an  extent  indeed  does  the  Civil  Service  con¬ 
trol  the  details  of  government  business  that  if  the  Cabinet 

disappeared  tomorrow  we  should  not  notice  any  difference 
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for  quite  some  time;  but  if  the  Civil  Service  disappeared 
our  whole  scheme  of  government  would  cease  to  function. 

In  the  three  main  functions  of  government,  namely  legis¬ 
lation,  executive  work  and  the  administration  of  justice, 
the  power  of  the  expert  has  made  itself  felt.  Hot  only 
is  administration  carried  on  in  all  its  detail  but  from 
the  experience  so  gained  the  experts  can  and  do  outline 
legislation  and  prepare  the  bills  for  Parliament’s 
approval.  Hven  more  power  is  placed  in  the  hands  of  the 
officials  by  the  relatively  modern  practice  of  outlining 
acts  -  the  details  of  which  the  "Minister"  is  to  fill  in 
as  conditions  suggest.  Here  we  have  complete  power  given 
to  actually  legislate  for  the  country.  In  certain  in¬ 
stances  the  ruling  of  the  "Minister"  is  final,  which 
means  that  appeals  to  the  courts  are  done  away  with. 

This  is  a  pernicious  thing  because  a  man  is  thereby  den¬ 
ied  a  free  trial  and  the  foundations  of  our  judicial 
system  are  being  undermined. 

Modern  government  is  not  suitable  for  amateurs ,  in 
fact  a  lifetime  of  study  could  not  fit  a  man  for  the 
amazing  diversity  of  governmental  enterprise.  It  is 
therefore  not  surprising  that  a  Minister  should  find  him¬ 
self  at  a  loss  when  confronted  by  the  formidable  array 
of  his  departments  officers  who  realize  much  better  than 

he,  what  the  needs  of  the  department  are.  Unless  the 
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minister  is  a  very  forceful  character  he  will  tend  to 
follow  the  advice  of  his  department  heads,  who  supply 
him  with  all  the  facts  and  figures  for  his  parliament¬ 
ary  speeches  and  if  he  is  badgered,  an  expert  is  waiting 
with  all  the  answers.  On  the  other  hand  if  he  decides 
to  go  his  own  way  he  will  get  into  trouble.*  Unless 
the  party  in  power  is  pledged  to  certain  changes  -  such 
as  reduction  of  the  armed  forces  -  and  to  a  certain  ex¬ 
tent  even  then,  the  department  tends  to  continue  a 
general  policy,  and  bold  is  the  man  who  can  really  alter 
that  policy.  The  above  is  not  meant  to  suggest  that  the 
political  heads  of  the  departments  are  utterly  useless, 
far  from  it,  because  they  do  exercise  certain  control, 
since  they  bring  fresh  minds  to  the  problems  confronting 
their  respective  departments  and  being  untrammelled  with 
a  mass  of  detail  they  have  an  opportunity  to  see  the 
larger  issues.  More  than  this  they  have  a  chance,  in  the 
Cabinet,  to  appreciate  the  point  of  view  of  the  other 
departments  and  so  arrive  at  a  co-ordinated  policy.  This 
is  of  great  value  because  officials  are  prone  to  build  up 
a  departmental  loyalty  to  the  extent  that  they  branch  out 
into  the  work  properly  belonging  to  other  departments , 
and  overlapping  and  waste  are  the  result. 

*  Muir,  Ramsay.  "How  Britain  is  Governed”',  pp.  56-7. 


. 


\ 


■  .*•  ,V  ' 


87 


It  will  be  worth  while  to  consider  for  a  moment 
the  qualities  which  civil  servants  should  possess. 

They  are  legion,  for  just  as  the  life  of  a  nation  is 
composed  of  all  types  of  people,  so  is  the  Civil  Service 
composed  of  people  of  all  types  including,  (as  far  as 
possible)  only  those  who  are  reasonably  intelligent  and 
trustworthy.  From  the  lowest  clerk  to  the  deputy  minis¬ 
ter  of  a  department,  from  the  laborer  to  the  technician, 
the  range  of  governmental  requirements  extends  and  there¬ 
fore  the  qualities  of  a  good  civil  servant  will  depend  to 
a  considerable  extent  upon  the  work  involved.  However 
in  general  it  is  safe  to  say  that  honesty,  intelligence, 
trustworthiness  and  enterprise  are  as  necessary,  if  not 
more  so,  than  in  private  business.  So  far  in  the  history 
of  our  Civil  Service,  initiative,  so  essential  in  the 
business  world,  has  not  been  rewarded,  with  the  result 
that  many  men  of  brilliance  and  ambition  leave  the  Ser¬ 
vice,  to  find  a  more  suitable  arena  in  which  their  tal¬ 
ents  will  be  recognized.  Even  if  such  men  remain  in  the 
Service ,  they  all  too  often  tend  to  become  mere  machines 
under  the  deadening  routine  of  departmental  formalism. 

What  the  ideal  conditions  for  the  effective  func¬ 
tioning  of  our  Civil  Service  ought  to  be,  will  now  be 
considered  and  in  the  light  of  these  we  shall  be  able  to 
see  wherein  the  present  conditions  might  be  improved  still 
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further  than  they  have  been  in  the  past.  Security  of 
tenure  is  essential  if  even  ordinary  efficiency  is  to 
be  maintained.  No  great  "house  cleaning"  should  take 
place  after  elections  because  with  the  possibility  of 
new  ministers  and  untrained  civil  servants,  government 
could  not  be  carried  on  in  a  proper  fashion.  Appoint¬ 
ments  should  be  made  on  a  competitive  basis  with  open 
examinations  as  the  first  test  of  intelligence  and 
training.  There  must  be  some  exceptions  to  this  in  low¬ 
est  positions,  such  as  those  of  mail  carriers  which  do 
not  lend  themselves  to  effective  appointment  by  com¬ 
petitive  examination,  and  in  the  higher  positions  such 
as  highly  skilled  professional  work,  since  men  fitted 
for  such  employment  would  not  be  willing  to  submit  to 
examination,  nor  could  the  Government  find  competent  ex¬ 
aminers.  Promotion  should  not  be  merely  by  seniority 
alone  but  on  the  basis  of  seniority  and  aptitude.  In 
some  kinds  of  work  seniority  seems  to  be  adequate.  For 
example,  Sir  Edward  Beatty  said  that  it  works  very  well 
in  a  railroad  system.  *  It  is  impossible  however  to  get 
all  our  higher  officials  from  the  lower  ones  since  in 
many  cases  initiative  and  enterprise  have  been  stamped  out 
by  officialdom  long  before  seniority  and  experience  would 
*  Borden,  Sir  Hobert,  ‘’Canadian  Historical  Association" 

Report  of  the  Annual  Meeting  May  26  and  27,  1921 

pp.  26-7. 
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fit  a  man  for  responsible  positions.  A  classification 
of  civil  servants  should  follow  the  English  model  of  a 
horizontal  division  into  junior  and  senior  services. 

In  the  higher  brackets  men  with  special  training  could 
build  a  career,  while  those  in  the  lower  section  could 
advance  to  the  limit  of  their  training.  A  schedule  of 
salaries  should  be  maintained  and  closely  followed  with 
no  exceptions  otherwise  there  would  be  no  schedule  at 
all.  An  adequate  level  of  wages  should  be  instituted, 
with  an  allowance  provided  to  take  care  of  sudden  and 
violent  swings  of  the  cost  of  living  index,  A  bonus 
system  might  provide  for  this  and  a  retirement  or  pen¬ 
sion  also  gives  security  to  work  towards. 

The  tendency  of  the  Civil  Service  to  become  bur¬ 
eaucratic  brings  along  with,  it  the  many  dangers  common 
to  bureaucracy  of  any  type.  The  first  of  these  is  the 
love  of  "red  tape"  or  formalism.  Many  records  are  re¬ 
quired  in  order  that  exact  information  may  be  available 
to  facilitate  the  business  of  dealing  with,  the  public 
needs,  but  the  forms  and  records  are  in  the  first  in¬ 
stance  only  the  means  to  an  end  -  and  that  end  is  the 
more  efficient  transaction  of  the  nation*s  affairs. 
During  the  World  War  many  men  were  exasperated  by  "red 
tape",  which  may  become  so  cumbersome  as  to  seriously 
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Impede  the  work,  for  the  efficiency  of  which  it  was 
originally  instituted.  Public  servants  are  prone  to 
get  immersed  in  their  many  documents  and  so  lose  sight 
of  the  real  significance  of  them.  Care  must  be  taken 
to  avoid  stereotyped  dealings  with  human  beings.  "The 
difficulty  confronting  the  service  is  that  it  must  at¬ 
tempt  the  complex  task  of  administering  a  country 
largely  through  the  impersonal  means  of  correspondence 
and  bookkeeping;  and  the  whole  tendency  is  to  allow  the 
forms  to  displace  the  reality,  to  lose  contact  with  the 
actual  events  and  persons  and  to  view  men  as  memoranda 
walking."  * 

Secondly,  security  of  tenure,  while  it  is  a  good 
thing  in  many  respects,  does  lead  to  indifference  and 
even  insolence.  Public  servants  are  charged  with  offi¬ 
ciousness  in  ordering  their  "masters"  to  fill  in  all 
the  dotted  lines,  usually  in  triplicate.  Earely  is  one 
impressed  by  the  consideration  shown  by  civil  servants 
in  the  transaction  of  governmental  business.  Generally 
speaking,  the  typical  official  is  quite  self-important 
and  is  not  by  any  means  meek  when  giving  orders  to  the 
public.  People  resent  this  sort  of  thing  very  keenly 
and  it  does  much  to  raise  the  hue  and  cry  against  bur¬ 
eaucracy. 

♦Dawson,  H.M.,  "The  Civil  Service  of  Canada",  p,  £34. 

(1939)*. 


91 


Thirdly,  in  public  affairs,  our  servants  lack  in¬ 
centive  to  make  an  effort  to  please  or  even  to  obtain 
promotion,  by  the  excellence  of  their  work.  They  are 
rarely  dismissed  for  inefficiency  and  they  are  just  as 
rarely  promoted  for  industry  and  initiative.  Civil 
servants  have  been  the  butt  of  wits  for  years;  they  are 
said  to  came  to  the  office  late  and  to  make  up  for  it  by 
leaving  early.  Indeed  why  should  they  strain  themselves 
They  are  given  a  living  and  beyond  that  the  majority  of 
people  do  not  aspire.  Routine  saps  any  wide  outlook  and 
as  the  years  roll  away  the  civil  servant  makes  his  work 
last  so  that  he  will  retain  his  place  and  he  comes  to 
think  that  his  particular  job  is  of  great  importance  - 
any  horizon  with  which  he  entered  the  Service  has  narrow 
ed  down  to  his  one  particular  form.  Self  aggrandisement 
appears  both  in  the  department  and  in  the  individual, 
trBTo  man  is  indispensible" ,  but  officialdom  is  not  among 
the  first  to  recognize  this. 

Fourthly,  departmentalism  is  common  as  it  arises 
from  loyalty  to  the  department  for  which  the  individual 
is  working,  but  it  is  detrimental  to  the  service  as  a 
whole  if  it  is  not  checked  to  make  certain  that  overlap¬ 
ping  and  confusion  do  not  occur.  For  example  the  Depart 
ment  of  Trade  and  Industry  requires  maps  but  so  does  the 
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Department  of  National  Defence  and  other  departments 
also,  and  therefore  it  is  only  commons ense  to  have  one 
map  organization  arranged  to  give  effect  to  the  re¬ 
quirements  of  all.  * 

.fifthly,  there  is  the  possibility  of  a  bureau¬ 
cracy  becoming  a  privileged  class,  like  that  which  devel¬ 
oped  in  pre-revolutionary  Prance. 

We  are  in  a  position  now  to  examine  attempts  made 
in  the  past  to  reform  the  Civil  Service.  "The  Canadian 
civil  service  has  needed  more  investigation  and  more  im¬ 
provement  than  any  other  branch  of  the  Government.  It 
has  happily  received  both.**  **  "In  1907  a  Royal  Com¬ 
mission,  the  fifth  investigating  body  since  1867,  was 
appointed  to  inquire  into  the  whole  problem."  ***  The 
report  of  this  Commission  made  the  following  statements: 

"1.  Patronage  seems  to  run  more  or  less 

through  every  department  of  the  public 
service. 

2.  ...the  character  and  quality  of  the  male 
candidates  entering  the  service  has  de¬ 
clined. 

*  Muir,  Ramsay,  "How  Britain  is  Governed",  pp.  71-75. 

**  Dawson,  R.M. ,  "Constitutional  Issues  in  Canada",  p.  287. 
***  Dawson,  R.M. ,  "Constitutional  Issues  in  Canada",  p.287. 
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3.  ...the  officials  embraced  in  the 
terms  of  the  civil  Service  Act  are 
limited  in  number. 

4.  In  the  matter  of  promotion  the  same 
patronage  fear  is  apparent. 

5.  ...promotions  have  been  made  as  a 
matter  of  politics  ...  in  many  cases, 
and  people  have  been  brought  in  from 
outside  over  the  heads  of  men  who  have 
given  their  lifetime  to  the  departments, 
to  fill  the  few  positions  of  any  super¬ 
iority  in  the  public  service. 

6.  ....  The  provisions  of  the  Civil  Service 
Act  and  its  amendments  have  not  made 
the  Service  any  better;  in  fact,  the 
Act  has  been  so  amended,  reamended,  and 
whittled  down,  that  the  public  service, 
the  Commissioners  believe,  not  only  at 
Ottawa  but  elsewhere  throughout  the  Dom¬ 
inion,  has  fallen  back  during  the  last 
fifteen  years".  * 

The  above  quotations  point  definitely  to  one  thing  -  the 
Civil  Service  in  Canada  in  1907  was  functioning  on  an 
undisguised  patronage  basis.  A  person  with  sufficient 

♦Dawson,  K.M. ,  "Constitutional  issues  in  Canada."  pp.  288 
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political  influence  easily  got  an  appointment  and  with 
equal  ease  he  passed  over  the  heads  of  his  superiors 
when  promotions  were  made# 

Messrs.  Courtney,  ifyshe  and  Bazin  (the  commission¬ 
ers)  deplored  the  destruction  of  efficiency  in  the  Ser¬ 
vice;  they  strongly  urged  the  elimination  of  patronage, 
and  the  introduction  of  a  scale  of  salaries  which  would 
induce  the  better  type  of  men  to  join  the  Service,  and 
remain  with  it  as  their  life's  work#  The  solution 
offered  by  these  gentlemen  was  simple  and  consisted  of 
(a)  removing  patronage  (b)  letting  appointments  and  pro¬ 
motions  be  decided  by  merit  alone.  An  attempt  was  made 
by  the  Liberal  administration  to  put  the  above  recommend¬ 
ations  into  effect  when  it  sponsored  the  Civil  Service 
Reform  Bill  (No.  189).  This  bill  was  deficient  in  that 
no  mention  was  made  of  the  outside  service  although  an 
improvement  was  planned  for  the  inside  one.  On  the 
suggestion  of  Mr.  Robert  Borden  (Leader  of  the  Opposition) 
the  proposed  Civil  Service  Commissioners  were  placed  on  a 
secure  basis  by  holding  office  during  good  behavior  and 
being  removable  only  on  an  address  of  the  Senate  and  the 
Souse  of  Commons.  * 

The  Conservative  Government  attempted  another  in¬ 
vestigation  of  the  Service,  by  appointing  Sir  George 
*  "Canadian  Historical  Association",  1931,  p.  14. 
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Herbert  Murray  to  analyze  it  in  1912.  Sir  George 
presented  a  voluminous  report  in  November  of  that 
year*  However  other  business  occupied  the  Cabinet, 

(Naval  Controversy)  during  1912  and  1913  and  then 
followed  the  World  War  so  that  no  further  attempt  was 
made  to  reform  the  Civil  Service  until  the  Union  Gov¬ 
ernment  was  formed  in  1917*  The  union  of  the  parties 
gave  an  excellent  opportunity  to  really  improve  the 
public  service.  The  Civil  Service  Act  of  1918  was 
the  result  of  this  combined  effort,  the  innovations  of 
which  were:  (a)  the  Outside  Service  was  brought  under 
the  Commission, 

(b)  competent  persons  were  to  assist  the 
Commissioners  to  make  an  annual  report  on  each  portion 
of  the  Civil  Service* 

(c)  Promotions  were  to  be  made  by  the  Civil 
Service  Commission  on  the  report  of  the  deputy  head. 

(d)  The  authority  of  the  Commission  did  not 
apply  to  government  railways  or  government  ships.  * 

Amendments  to  the  above  have  been  made  but  the  Civil 
Service  Act  has  not  been  substantially  altered. 

Fear  of  patronage  has  developed  to  such  an  extent  in 
Canada  that  we  have  gone  to  extremes  in  trying  to  prevent 
it.  Y/hile  it  is  true  that  patronage  did  play  a  large  part 
*  "The  Canadian  Historical  Association”,  1931.  p.  18. 


96 


in  the  appointment  of  Civil  Servants  and  in  their  sub¬ 
sequent  promotion,  the  state  of  public  opinion  today 
and  indeed  that  of  the  Cabinet  itself  would  not  permit 
abuses  in  the  matter  of  promotion.  Therefore  it  appears 
that  the  Commission  is  being  asked  to  do  unnecessary  work 
for  which  it  is  neither  fitted  by  knowledge  nor  aptitude. 
Control  of  appointments  is  sufficient  to  remove  patronage 
and  promotion  can  safely  be  left  to  the  officials  of  the 
departments,  for  example  the  deputy  ministers. 

The  main  problem  connected  with  the  Civil  Service 
today  is,  in  my  opinion,  the  maintenance  of  adequate 
control  over  an  enormous  organization,  containing  many 
specialists,  who  know  more  about  their  work  than  those 
set  in  authority  over  them.  It  is  apparent  that  the  pres¬ 
ent  Cabinet  arrangement  is  wholly  incapable  of  exercising 
anything  like  adequate  supervision.  Lord  Haldane  suggest¬ 
ed  in  his  report  to  the  British  Parliament  on  the  Civil 
Service  that  the  Cabinet  be  reduced  to  say  ten  or  a  dozen 
men,  while  groups  cox  departments  could  be  arranged  under 
a  single  minister  of  Cabinet  rank.  This  would  free  other 
department  heads  so  that  they  could  give  their  whole 
attention  to  the  business  of  administering  their  respect¬ 
ive  departments.  * 

*  Muir,  Ramsay,  "How  Britain  is  Governed",  p.  108. 
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Another  suggestion  that  would  be  of  value  is  that 
committees  be  formed  in  the  house  of  Commons  consisting 
of  men,  whose  life  work  has  fitted  them  to  deal  with 
specific  problems,  such  as  defence,  health  and  so  forth. 
Such  committees  could  be  composed  of  members  of  all 
parties.  The  work  of  the  Government  could  then  be 
brought  under  the  supervision  of  Parliament  to  a  far 
greater  degree  than  it  is  now.  The  bureaucracy  would 
be  checked  and  no  harm  would  be  done  to  "Cabinet  re¬ 
sponsibility",  which  is  so  great  now  that  it  is 
impossible  to  exercise  it  fully.  The  rapid  expansion 
of  the  Civil  Service  did  not  allow  sufficient  time  for 
experience  to  devise  ways  and  means  of  co-ordinating 
the  efforts  of  political  and  permanent  officials.  Tinder 
our  modern  conditions  the  Civil  Service  must  be  allowed 
considerable  freedom  in  its  work  and  I  am  confident 
that  it  will  prove  itself  worthy  of  it. 

"'Success?  (of  the  Civil  Service)  says  Bagehot, 
'depends  on  due  mixture  of  special  minds  -  of  minds 
which  attend  to  the  means ,  and  of  minds  which  attend  to 
the  ends.*  *  Sir  George  Cornwall  Lewis  said,  "It  is  not 
the  business  of  a  Cabinet  Minister  to  work  his  depart¬ 
ment;  his  business  is  to  see  that  it  is  properly  worked*? 

*BAgehot,W. ,  "The  English  Constitution"  p.  265  quoted  in 
Dawson,  H.M.  ,  "The  Canadian  Civil  Service"  p.  112. 

**  Ibid  p.  124. 
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"Both  Minister  and  civil  servant  must  frankly  recognize 
the  delicacy  of  the  relationship,  they  must  cautiously 
feel  their  way,  they  must  show  a  willingness  to  ex¬ 
periment  and  to  try  out  the  possibilities  of  each  situ¬ 
ation  as  it  arises,  they  must  show  a  mutual  respect  and 
confidence,  each  considering  the  rights  and  province  of 
the  other."  *  In  such  a  manner  we  may  discover  new 
methods  of  administration  which  will  benefit  the  demo¬ 
cratic  system  of  government. 

*  Ibid,  p.  262. 
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THE  JUDICIAL  SYSTEM 

The  Superior,  County  and  District  Courts  of  Can¬ 
ada  were  inherited  by  the  Dominion  from  the  former 
colonies,  which  entered  the  federation  in  1867.  In 
order  to  make  the  Judiciary  of  the  new  country  more 
adequate  and  national  in  character,  the  British  north 
America  Act  declared  that,  ’rThe  Parliament  of  Canada, 

|  may,  notwithstanding  any thing  in  this  Act,  from  time 
to  time,  provide  for  the  constitution,  maintenance, 
and  organization  of  a  general  Court  of  Appeal  for  Can¬ 
ada,  and  for  the  establishment  of  any  additional  Courts 
for  the  better  administration  of  the  Laws  of  Canada."* 
There  are  four  general  types  of  courts  in  Canada,"  says 
Professor  Dawson,  ,rthe  Supreme  and  Exchequer  Courts  of 
Canada,  which  are  completely  under  Dominion  jurisdict¬ 
ion;  the  Supreme  Courts  of  the  provinces,  which  with 
the  third  group,  the  County  and  District  Courts  are 
under  the  Dominion  authority  for  purposes  of  appoint¬ 
ment,  removal  and  salary,  but  otherwise  controlled  by 
the  provinces;  and  minor  courts  which  are  completely 
under  the  provincial  jurisdiction."  ** 

*  "“The  British  Worth  America  Act."  Section  101. 

**  Dawson,  K.M.,  "Constitutional  Issues  in  Canada," 
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The  highest  court  concerned  with  Canadian  judicial 
matters,  is  the  Judicial  Committee  of  the  Privy  Council  - 
no  mention  of  which  is  to  he  found  in  the  British  North 
America  Act.  There  is  no  distinctive  court  of  criminal 
appeal  in  Canada  as  in  Britain  hut  questions  of  law 
arising  in  a  criminal  trial,  may  he  reserved  and  brought 
before  a  provincial  Court  of  Appeal,  and  if  that  court 
is  not  unanimous  in  its  decision,  the  person  convicted 
may  appeal  to  the  Supreme  Court  of  Canada,  *  The 
provinces  cannot  interfere  with  the  jurisdiction  grant¬ 
ed  by  federal  legislation  to  the  Supreme  Court,  which 
is  given  jurisdiction  in  election  irregularities* 

True  to  British  traditional  respect  for  justice, 
the  Canadian  Judiciary  has  fulfilled  its  obligations 
admirably.  It  forms  one  of  the  brightest  pages  in 
Canadian  history.  There  are  however,  two  matters  about 
which  opinion  is  not  unanimously  favorable.  To  these 
we  shall  turn  our  immediate  attention. 

The  first  is  the  method  of  appointing  judges. 

”The  Governor -General  shall  appoint  the  Judges  of  the 
Superior  District  and  County  Courts  in  each  province 
except  those  of  the  Courts  of  Probate  in  Nova  Scotia 
and  New  Brunswick.1*  ** 

*  Kennedy,  W.P.M. ,  "The  Constitution  of  Canada"  p.  595 

(1922) 

**  "The  British  North  America  Act".  Section  96. 
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This  ,  of  course,  means  that  appointments  to  the  courts 
are  made  by  the  Government  of  the  day  and  that  there¬ 
fore  men  who  as  lawyers  have  given  the  party  loyal 
support  are  elevated  to  the  Bench.  While  it  is  true 
that  political  experience  broadens  a  lawyer  so  that 
the  wider  issues  of  human  relations  become  familiar  to 
him,  it  is  not  in  the  best  interests  of  Canadian  jus¬ 
tice  to  appoint  judges  purely  upon  a  political  basis, 
even  though  the  appointees  are  supposed  immediately  to 
forget  party  affiliations.  Provided  that  their  legal 
training  is  adequate,  lawyers  who  have  taken  part  in 
political  life  are  undoubtedly  first  class  material 
from  which  to  select  judges.  To  assure  that  adequate 
legal  training  and  experience  receives  proper  consider¬ 
ation  when  judges  are  being  selected,  it  would  likely 
be  of  benefit  if  the  Canadian  Bar  Association  were  call¬ 
ed  upon  to  pass  an  opinion  upon  the  selections  of  the 
before  the  appointment  takes  place » 

Government*  This  would  not  aim  at  the  removal  of  poli¬ 
tical  appointment,  which  has  worked  very  well  since 
Confederation,  but  it  would  merely  check  the  Government's 
choice  which  would  be  sufficient  to  assure  that  our 
judges  would  maintain  the  enviable  reputation  which  they 
have  so  far  established.  But  by  and  large  the  personnel 
on  the  Benches  throughout  Canada  is  excellent  and  I  have 
offered  the  above  suggestion  as  a  safeguard  only  and  not 
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as  a  criticism  of  our  judges  today  or  for  that  matter 
in  the  past* 

Before  leaving  the  subject  of  judges  it  is  worthy 
of  note  that  the  B.N.A.  Act  also  takes  care  of  dismissal 
as  well  as  appointment.  "The  judges  of  the  Superior 
Courts  shall  hold  office  during  good  behavior,  but  shall 
be  removable  by  the  Governor-General  on  an  address  of 
the  Senate  and  House  of  Commons".  *  This  is  a  provision 
adequate  to  ensure  that  Canadian  judges  shall  conduct 
themselves  on  the  Bench  in  a  manner  worthy  of  the  best 
traditions  of  our  law  courts. 

The  second  factor  in  our  judicial  system  which  has 
been  the  subject  of  much  argument  is  the  Judicial  Com¬ 
mittee  of  the  Privy  Council.  Of  this  there  is  no  mention 
in  the  British  Forth  America  Act  for  the  Judicial 
Committee  of  the  Privy  Council  and  the  colonial  right  of 
appeal  to  it  existed  long  before  the  passage  of  that 
measure.  Two  criticisms  are  levelled  against  it.  The 
first  is  that  it  is  an  "exterior”  court  and  as  such  it 
definitely  stamps  Canada  as  an  inferior  nation  not 
capable  of  attending  to  matters  of  law  within  its  own 
boundaries  and  that  tnerefore  autonomy  in  the  fullest 
sense  is  denied.  However  this  question  is  only  aca¬ 
demic  in  character  and  does  not  arouse  much  concern 
*  "The  British  Forth  America  Act." 
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among  the  mass  of  the  population.  The  second  criticism 
is  that  in  spite  of  the  undoubted  wisdom  and  legal  ex¬ 
perience  of  the  law  lords  on  the  Council,  the  Committee 
is  removed  from  the  scene  of  the  cases  under  review  and 
is  therefore  not  acquainted  with  local  custom  and  en¬ 
vironment.  For  example  it  is  argued  that  an  European 
tribunal  is  apt  to  place  too  much  emphasis  upon  the 
rights  of  vested  interests  and  so  on.  But  as  a  matter 
of  fact  the  supporters  of  the  Council  set  forth  pre¬ 
cisely  the  same  argument  to  prove  the  impartiality  of 
the  decisions  which  are  unencumbered  by  a  lot  of  detail 
that  might  obscure  the  main  issues.  That  the  decisions 
of  the  Judicial  Committee  have  not  always  been  consist¬ 
ent  with  a  uniform  conception  of  the  B.  ET.  A.  Act,  is 
undeniably  true  but  this  consideration  can  be  dealt 

i 

with  more  appropriately  under  Dominion-Provincial 
relations.  However  the  fact  that  Canada,  like  Australia 
and  South  Africa,  can  limit  or  do  away  with  appeals  to 
the  Judicial  Committee  of  the  Privy  Council,  if  she  so 
desires,  and  the  fact  that  she  has  not  done  so,  argues 
that  such  appeals  must  be  of  some  value.  The  retention 
of  these  appeals  lessens  the  weight  of  the  argument  that 
they  constitute  an  infringement  on  our  autonomy. 

The  Judicial  Committee  of  the  Privy  Council  is  the 
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final  interpreter  of  our  constitution  and  it  may  be 
compared  with  the  United  States'  Supreme  Court.  They 
both  have  a  federal  constitution  to  deal  with.  There 
are  however,  many  differences.  For  example  the  Supreme 
Court  finds  its  personnel  changed  at  times  -  the  Federal¬ 
ists  might  fill  the  Bench  and  be  definitely  in  favor  of 
a  strong  national  government  and  vested  interests ,  while 
on  the  other  hand  the  Democrats  might  have  control  and 
support  a  far  less  degree  of  centralization.  Such  con¬ 
ditions  do  not  alter  the  complexion  of  the  Council. 
"Congresses,  Senates  and  Presidents  have  used  the  Supreme 
Bench  as  constituting  a  part  of  the  political  machinery 
of  the  great  parties  of  the  country."  *  Another  sig¬ 
nificant  difference  between  these  two  courts  is  that  in  the 
United  States  there  is  judicial  supremacy  while  in 
British  communities  legislative  supremacy  holds  sway. 

Of  course  their  problem  is  similar  with  respect  to  the 
written  constitution,  but  the  British  North  America  Act 
contains  no  "bill  of  rights"  similar  to  tfc.h&t  found  in 

Constitution. 

the  American  "  4  <.  The  result  is  that  the  Privy 

Council  does  not  hold  anything  like  the  power  over  our 
legislation  that  the  Supreme  Court  of  the  United  States 
wields  over  the  legislation  in  that  country. 

*Haines ,  C.G.,  "American  Doctrine  of  Judicial  Supremacy." 

(p.  352) . 
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The  rigidity  of  the  British  north  America  Act  has  been 
sustained  by  the  Privy  Council  but  the  change  in  atti¬ 
tude  whereby  first  Dominion  and  later  Provincial  rights 
have  been  upheld  suggests  that  our  constitutional  act 
is  not  incapable  of  subtle  change  exclusive  of  direct 
amendment.  In  the  United  States  there  have  been  similar 
swings  of  opinion  in  the  interpretation  of  the  Constitution. 

Judicial  review  is  common  to  all  written  constitu¬ 
tions  whether  they  contain  provisions  for  the  rights  of 
man  or  not.  In  the  United  States,  the  Supreme  Court  can 
and  does  interfere  with  the  laws  of  the  federal  and  state 
legislatures  if  they  are  found  ultra  vires  of  the  con¬ 
stitution.  Law-making  in  Canada  does  not  have  to  face 
the  test  of  passing  the  requirements  designed  to  protect 
the  fundamental  liberties  of  the  individual,  so  that  our 
judicial  review  concerns  itself  only  with  constitutional 
matters  usually  involving  Sections  91  and  92  of  the 
British  North  America  Act.  It  is  now  true  of  both  coun¬ 
tries  that  state  or  provincial  courts  can  declare  federal 
legislation  "ultra  vires"  of  their  respective  constitutions, 
as  well  as  state  or  provincial  acts.  But  in  the  final 
analysis  our  judicial  review  has  not  the  power  of  Ameri¬ 
can  judicial  review,  since  we  have  legislative  supremacy 
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which  reduces  the  courts'  review  to  a  suspensive  veto. 

What  would  have  been  the  effect  on  our  consti¬ 
tution  if  the  Canadian  Supreme  Court  had  been  the  final 
court  of  appeal?  It  would  seem  that  if  our  constitution 
al  problems  were  decided  by  Canadians,  who  were  familiar 
with  the  background  of  our  political,  economic,  racial 
and  religious  problems,  that  a  broader  view  would  be 
taken,  than  is  possible  by  the  Privy  Council,  which  can 
only  read  the  legal  document  called  the  British  North 
America  Act,  and  treat  it  as  such.  It  is  true  that  it 
has  been  read  as  "a  living  tree",  but  that  is  dangerous 
when  done  so  by  men  far  away  from  the  environment  in 
which  the  Act  operates.  There  is  the  possibility  that 
the  composition  of  our  Supreme  Court,  after  a  long 
regime  by  one  party,  would  tend  to  have  definite  opin¬ 
ions  along  party  lines  as  in  the  United  States.  I 
should  imagine  that  constitutional  change  would  have 
occurred  more  quickly  if  Canada  had  its  legal  control 
entirely  in  its  own  hands  because  our  Supreme  Court 
would  likely  have  precipitated  many  controversies  over 
constitutional  problems  and  therefore  amendment  would 
have  been  forced  upon  us  and  in  this  way  the  flexibility 
of  the  constitution  would  be  affected,  because  by  re¬ 
peated  demands  for  amendment  the  process  of  it  would 
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have  to  be  made  less  complicated, 

A  curious  situation  obtains  in  connection  with  the 
law  relating  to  the  granting  of  divorce  in  Canada,  be¬ 
cause  Nova  Scotia,  New  Brunswick  and  British  Columbia 
retain  their  powers  in  divorce  proceedings,  while  the 
other  provinces  either  gave  up  their  former  divorce 
jurisdiction  or  were  deemed  not  to  have  it  if  they  orig¬ 
inated  after  1867,  Divorce  was  regulated  in  the  six 
provinces  which  had  no  control  of  it,  by  Acts  of  Par¬ 
liament.  A  bill  was  passed  for  each  individual  divorce, 
that  is  divorce  was  granted  by  legislation.  The  Senate 
investigated  each  case  and  passed  the  necessary  bill  to 
which  the  Commons  gave  their  approval  as  a  matter  of 
form,  without,  however  surrendering  their  rights  of  re¬ 
view  and  rejection.  In  1919  it  appeared  that  Manitoba, 
Saskatchewan  and  Alberta  have  a  jurisdiction  in  divorce,  * 
so  that  at  the  present  time,  only  in  Quebec,  Ontario  and 
it  would  seem  in  Prince  Edward  Island,  do  persons  have  to 
petition  Parliament  in  order  to  get  a  divorce.  The  prob¬ 
lem  of  simplifying  our  divorce  system  is  fraught  with 
many  obstacles,  the  main  one  being  the  hostility  of  Que¬ 
bec  to  any  attempt  at  making  divorce  easier  to  obtain. 

So  far  the  solution  has  not  been  found.  The  Dominion 
Parliament  could  possibly  pass  a  "restricted*  Divorce 

♦Kennedy,  W.P.M.,  "The  Constitution  of  Canada."  p.  396. 
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Act,  which  could  omit  Quebec  from  its  provisions,  * 

The  present  condition  of  our  divorce  laws  should  be  re¬ 
medied  as  such  a  conglomeration  of  methods  is  not 
satisfactory  especially  when  divorce  is  definitely  a 
subject  for  Dominion  legislation  -  a  fact  which  should 
at  least  tend  towards  uniformity  across  Canada, 

In  conclusion,  we,  as  Canadians,  owe  our  heart¬ 
felt  appreciation  to  our  judiciary,  because  the  cause 
of  justice  has  prevailed  in  this  country,  when  waves  of 
crime  have  swept  across  other  lands.  There  has  never 
been  much  lawlessness  in  Canada  for  the  simple  reason 
that  crime  has  never  been  allowed  to  flourish  unchecked 
within  our  boundaries.  When  a  law  is  broken,  the  penalty 
is  swift  and  fitting.  If  an  arbitrary  decision  is  made 
in  a  lower  court,  justice  prevails  in  a  higher  one.  In 
a  word,  the  law  stands  before  Canadian  citizens  and 
aliens  alike  as  a  bulwark  of  freedom.  Reverence  for  law 
has  been  characteristic  of  our  people  and  that  is  so  be¬ 
cause  the  law  and  its  enforcement  have  been  found  worthy. 
The  judiciary  in  general  is  a  praiseworthy  part  of  our  con¬ 
stitution  and  is  a  source  of  pride  to  the  Canadian  people. 

*  Ibid  p.  396,  (foot  note). 
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DOMINION  -  PROVINCIAL  RELATIONS 

The  relations  between  the  Dominion  and  the  pro¬ 
vinces  in  legislation  were  outlined  in  sections  91  and 
92  of  the  British  North  America  Act,  The  more  important 
of  these  was  section  91  headed  "Towers  of  Parliament" 
which  gives  to  the  Dominion  Parliament,  authority  to 
make  laws  for  "the  peace,  order  and  good  government  of 
Canada"  in  all  matters  not  coming  under  certain  classes 
of  legislation  set  out  in  section  92  headed,  "Exclusive 
Powers  of  Provincial  Legislatures." 

If  the  sixteen  classes  of  subjects  given  to  the 
provinces  had  been  exhaustive  and  definite  in  all  re¬ 
spects  there  would  have  been  no  conflict  with  the 
Dominion's  legislative  power,  but  fortunately  the  Fathers 
of  Confederation  saw  that  a  rigid  division  could  not  be 
made.  To  allow  for  a  strong  central  government,  section 
91  provided  that  "for  greater  certainty ,  but  not  so  as  to 
restrict  the  generality  of  the  foregoing  terms  of  this 
section,  it  is  hereby  declared  that  ( notwithstanding  any¬ 
thing  in  this  Act)  the  exclusive  Legislative  Authority 
of  the  Parliament  of  Canada  extends  to  all  Matters  coming 
within  the  classes  of  subjects  next  herein  after  enum¬ 
erated  •  •••  ."  *  There  follow;  twenty -nine  classes  of 

*  B.  N.  A.  Act  Section  91. 
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subjects  of  which  the  last  reads:  ”  Such  classes  of 
subjects  as  are  expressly  exoepted  in  the  enumeration 
of  the  classes  of  subjects  by  this  Act  assigned  ex¬ 
clusively  to  the  Legislatures  of  the  Provinces”  •  *A 
This  residuary  power  of  the  Dominion  was  not  intended 
to  reduce  the  provinces  to  mere  municipalities,  for 
example,  *  the  raising  of  money  by  any  mode  or  system 
of  taxation”,  (section  91  (3)  )  cannot  be  construed 
to  include  "  Direct  taxation  within  the  Province  in 
order  to  the  Raising  of  a  Revenue  for  Provincial  Pur¬ 
poses.”  (section  92  (2)  ).  There  is  of  necessity,  a 
certain  overlapping  jurisdiction  between  the  Dominion 
and  provinces,  which  has  caused  conflict. 

Such  conflict  over  different  interpretations  of 
the  British  North  America  Act  has  been  settled  in  part 
by  the  courts  and  especially  by  the  Judicial  Committee  of 
the  Privy  Council.  It  is  impossible  in  an  essay  of  this 
type  to  do  more  than  to  indicate  the  attempts  to  clarify 
sections  91  and  92,  by  citing  a  few  famous  cases. 

An  oft  quoted  case  is  ”  Russell  v.  The  Queen,”  1882, 
in  which  the  appellants  sought  to  set  aside  the  Canada 
Temperance  Act  of  1878,  on  the  grounds  that  it  interfered 
with  ,rcivil  rights”.  However,  Dominion  legislation  on 
this  matter  was  held  to  be  ”  intra  vires  ” ,  as  intoxication 
*  Ibid. 
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was  held  to  be  a  national  menace  at  that  time  and  there¬ 
fore  the  Government  of  Canada  could  legislate  for  "peace , 
order  and  good  government",  on  such  a  subject,  * 

"The  Citizens  Insurance  Co,  v.  Parsons",  brought 
forth  the  idea  that  Sections  91  and  92  can  only  "pro¬ 
perly  be  construed  when  read  together."  The  first 
question  to  be  decided  by  the  court  in  any  case  involving 
Dominion-Provincial  Jurisdiction,  is  whether  the  Act 
impeached  falls  into  any  classes  under  section  92  and 
is  assigned  exclusively  to  the  provinces  or  whether  the 
Act  does  not  also  fall  into  the  classes  in  Section  91 
as  well,  and  whether  provincial  legislation  "is  not  there¬ 
by  overborne".  ** 

In  "Cushing  v.  Dupuy" ,  1880,  the  point  was  raised, 
that  the  Dominion  "Insolvent  Act"  conflicted  with  "pro¬ 
perty  and  civil  rights"  (section  91  (31)  ).  This  case 
went  against  the  provincial  claims,  as  the  Judgment 
handed  down  by  Sir  Montague  E.  Smith,  stated  that  section 
91  (21)  ,  which  gave  the  Dominion  the  right  to  legislate 
on  "Bankruptcy  and  Insolvency",  overrode  any  claim  by  the 
provinces  that  it  infringed  upon  property  and  civil  rights. 

In  presenting  the  Judgment  in  "John  Deere  Plow  Co. 

*  Senate  Report  1939,  Annex  3  case  6. 

**  Ibid  Annex  3,  case  5. 
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v.  Wharton”,  Lord  Haldane  said,  "The  structure  of  sec¬ 
tions  91  and  9E  and  the  degree  to  which  the  connotation 
of  the  expressions  used  overlaps,  render  it,  in  their 
Lordship^.'  opinion,  unwise  on  this  or  any  other  occasion 
to  attempt  exhaustive  definitions  of  the  meaning  and 

scopes  of  these  expressions .  It  must  he  borne  in 

mind  in  construing  the  two  sections,  that  matters,  which 
in  a  special  aspect  and  for  a  particular  purpose  may 
fall  within  one  of  them,  may  in  a  different  aspect  and 
for  a  different  purpose  fall  within  the  other”,  * 

This  statement  made  by  one  of  Britain's  leading  jurists, 
may  be  taken  as  typical  of  the  unbiased  and  open-minded 
approach  made  to  Canadian  legislative  problems  by  the 
Privy  Council*  ** 

In  the  Senate  Report  of  1939  W.  P.  O'Connor  de¬ 
votes  a  section  to  "Judicial  Deviations  from  the  Text 
of  the  British  Worth  inner  ica  Act,”  in  which  he  quotes 
Lord  Dunedin  ("Toronto  Electric  Commissioners  v.  Snider) 
as  follows-:  ••••"you  said  something  in  a  decided  case 
and  then  something  else  is  decided  and  you  push  on  and 
push  on  until  at  the  end  you  get  something  which,  if  you 
had  the  statute  alone,  you  would  think  would  never  come 
under  it*  *** 

♦ibid  Annex  3,  case  4. 

**  Ibid  p.  18. 

***  Senate  Report  1939  mmez  3.  p*  18. 
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In  convincing  array  Mr*  O’Connor  marshals  his  facts  to 
prove  the  title  of  his  analysis*  It  is  true  that  there 
have  been  deviations  from  the  text  of  section  91  - 
"....The  Privy  Council  has  carried  its  protection  of 
provincial  rights  so  far  that  today,  we  have  in  Canada, 
a  distribution  of  legislative  powers  quite  unlike  that 
which  was  agreed  upon  at  Confederation. .  *,r*  *  However 
I  feel  that  O'Connor  errs  when  he  says,  "They  (the 
Fathers  of  Confederation)  had  in  mind  two  grand  divi¬ 
sions  into  one  or  the  other  of  which  any  enacted  lav/... 
must  fall,"  **  and  then  supposes  that  a  rigid  division 
of  powers  was  thereby  established.  Actually  the  Fathers 
realized  full  well  the  dangers  inherent  in  a  rigid 
separation  of  legislative  jurisdictions  and  purposely 
left  such  division  in  a  rather  vague  condition.  But  it 
does  appear  that  variations  have  occurred  in  the  inter¬ 
pretation  of  the  British  Forth  america  Act  by  the  Privy 
Council  and  this  has  been  quite  evident  in  the  strength¬ 
ening  of  the  central  authority  from  1867  to  1896,  and 
increasing  the  provincial  powers  in  the  following  period. 
Such  swings  in  judicial  decisions  cause  dissatisfaction 
with  the  Privy  Council.  Possibly  the  enactment  of  a 
British  Forth  america  .act  Interpretation  Act,  which  could 
lay  down  a  formal  basis  for  judicial  decisions,  would 

*  Ibid  p.  51. 

**Ibid  p.  25. 
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avoid  variations  in  interpreting  the  Act. 

The  main  difficulty  involved  in  Dominion  -  Provin¬ 
cial  relations  is  that  modern  governmental  activity  is 
so  vast  compared  with  the  simple  functions  of  government 
in  1867.  At  Confederation  the  family  was  the  unit  of 
society  and  under  pioneer  conditions  there  were  no  stock 
market  crashes  or  "business  cycles  to  reduce  the  family 
income  to  the  decimal  point.  Also  in  the  early  days  of 
the  Dominion’s  history  the  frontier  was  open  to  absorb 
the  unemployed.  The  wheat  boom  of  1896-1913  gave  Canada 
an  opportunity  to  develop  the  West  and  become  a  unified 
economic  whole.  Time  worked  against  the  self-sufficiency 
of  the  individual  and  thousands  became  dependent  upon 
business  conditions,  especially  the  Western  wheat  farmer, 
who  had  all  his  eggs  in  one  basket.  With  the  World  War 

and  its  aftermath,  the  markets  of  the  world  became  un¬ 
certain  and  the  incomes  of  the  primary  producers  fluct¬ 
uated  between  the  exuberant  prosperity  of  1928  and  the 
gloomiest  depression  of  prices  in  1933. 

In  spite  of  boom  periods,  Canadians  became  more  and 
more  dependent  on  world  conditions  and  when  nature  took 
a  hand  in  our  affairs  such  as  producing  drouth  in  the 
West,  many  people  found  themselves  destitute  and  applied 
to  the  government  for  aid.  This  placed  an 
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arrangements  for  the  enormous  increase  in  governmental 
activity.  But  before  this  happened  the  provinces  soon 
found  themselves  unable  to  deal  with  their  work  for  lack 
of  funds.  There  was  nothing  they  could  do  in  spite  of 
the  fact  that  they  began  to  levy  direct  taxes,  but  to 
appeal  for  help  to  the  Dominion.  Aid  came  to  the  provin¬ 
ces  but  in  such  a  haphazard  manner  that  great  dissatis¬ 
faction  has  resulted.  A  few  examples  of  this  "policy" 
on  the  part  of  the  Dominion  will  make  this  clear.  As 
early  as  1869  John  Hose,  Minister  of  Finance  said,  "the 
local  sources  of  revenue  at  present  possessed  by  Nova 
Scotia  are  inadequate  to  carry  on  the  services  devolving 
on  the  province."  Using  the  criterion  of  "fiscal  need" 
the  Dominion  gave  Nova  Scotia  a  grant  on  the  subsidy 
basis  to  place  its  services  on  a  "moderate  but  efficient 
footing",  without  resort  to  direct  taxation."  * 

Manitoba  was  created  in  1870  and  was  given  the 
usual  eighty  cents  per  capita  but  on  a  population  of 
17,000,  while  the  actual  population  was  about  12,000. 

To  add  to  her  revenue  this  province  received  a  debt 
allowance  although  the  Dominion  received  no  assets  as  it 
did  with  the  original  provinces.  Still  Manitoba  needed 
more  help  so  that  in  1882  she  received  a  subsidy  on 
150,000  people  when  the  real  figure  was  17,000. 

*  NovaScotia  Submission  (1928)  To  Boyal  Commission. 
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Surely  there  is  little  system  in  such  makeshift  arrange¬ 
ments,  * 

British  Columbia  along  with  the  other  coastal 
provinces  feels  that  it  has  received  unfair  treatment  in 
the  distribution  of  special  grants,  For  example  she 
received  $12,96  per  capita  as  compared  with  Alberta's 
$ 22*17  and  Prince  Edward  Island's  $67,46  and  so  on.  ** 
British  Columbia  also  claims  that  her  subsidy  is  in¬ 
adequate  since  in  1911  her  population  was  given  as 
391,000  but  in  1914  it  was  450,000  while  at  the  next 
census  of  1921  the  figure  rose  to  524,000  and  during  the 
ten  year  period  she  only  received  subsidy  on  391,000 
people.  The  province  had  the  expense  of  providing  for 
a  larger  population  on  a  small  allowance.  ***  This  in 
itself  would  not  be  unfair  if  it  happened  across  the 
Dominion  but  it  did  not.  Alberta  and  Saskatchewan  work 
on  a  two  and  one-half  year  adjustment,  which  keeps,  their 
population  subsidy  in  line  with  the  actual  number  of 
citizens  looked  after. 

Again  British  Columbia  complains  that  her  terrain 
makes  public  service  expensive  and  therefore  spedial 

*  Farquhar ,  Gr. ,  "The  Canadian  Constitution"  C.B.C.  Broad¬ 
cast,  p.  51. 

**  **Brief  of  Argument-  B.C,  to  the  Koyal  Commission  1938, 

p.  21. 


***  Ibid  p.  19 
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grants  should  bo  received  to  cover  the  situation.  She 
did  not  complain  in  1871,  when  her  population  was 
assumed  at  180,000  instead  of  the  40,000  that  lived 
within  her  boundaries.  Wow  why  did  British  Columbia 
receive  three  times  the  subsidy  that  was  her  due?  Well 
the  revenue  per  head  in  British  Columbia  was  three  times 
that  in  the  remainder  of  Canada. 

Enough  has  been  given  to  show  the  utter  confusion 
in  Dominion  -  Provincial  financial  matters  but  certain 
recent  factors  make  the  matter  even  more  confusing. 
Complex  conditions  of  modem  times  have  laid  great  bur¬ 
dens  on  the  provinces,  for  example  unemployment ,  highway 
construction,  agricultural  projects,  health  control  and 
many  others.  To  help  in  these  matters,  totally  beyond 
the  financial  competence  of  the  Provinces,  the  Dominion 
has  taken  to  advancing  special  grants  for  specific  pur¬ 
poses.  The  following  table  will  indicate  the  scale  of 
such  grants. 

Fiscal  Years  1921-2  to  1929-30. 


Highways  . ^16,065  ,990. 

Agricultural  Instruction  . . 1,993,482. 

Technical  Education  .  6,890,375. 

Unemployment  relief-labor  . 1,004,874. 

Old  Age  Pensions  . 3,770,991.  * 


♦  Dawson,  R.M.  "Constitutional  Issues  in  Canada" ,  p.  469. 

"The  Canadian  Constitution". 
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These  figures  were  presented  to  the  House  of  Commons  by 
the  Right  Honorable  W.  L.  Mackenzie  King,  May  26,  1931 
and  since  that  time  the  grants  have  steadily  increased, 
until  a  serious  situation  has  arisen. 

While  subsidies  and  ordinary  grants  are  made  to 
the  provinces  unconditionally,  special  grants  are  given 
with  the  proviso  that  the  provinces  apply  them  to 
specific  undertakings.  The  danger  in  this  is  that  the 
Dominion  finds  itself  supporting  projects  over  which  it 
has  no  control.  Dominion  money  is  spent  by  the  provinces 
which  resent  being  told  how  to  spend  it.  In  this  way  the 
House  of  Commons  cannot  control  the  expenditure  of  its 
own  appropriations.  Similarly  with  grants - in-aid , 
(conditional  grants),  the  Dominion  advances  funds,  to  be 
matched  dollar  for  dollar  by  the  provinces,  but  it  has 
no  control  over  the  spending.  Such  grants  are  unfair  at 
times  as  in  the  case  of  technical  education  grants  which 
were  to  run  for  ten  years  during  which  time  the  Dominion 
offered  to  match  the  provincial  commitments  but  Nova 
Scotia  already  had  a  good  start  in  this  field  and  could 
not  take  advantage  of  the  proffered  help. 

The  system  by  which  one  province  secured  special 
treatment,  and  then  another,  and  so  on  around  the  nine 
provinces,  with,  always  the  suspicion  of  political 
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pressure,  is  satisfactory  to  no  one.  *  There  is  a  real 
need  for  the  reform  of  financial  relations  between  the 
Dominion  and  the  provinces  and  if  the  suggestions  made 
by  the  Howell-Sirois  Commission  are  put  into  effect 
much  friction  will  be  removed. 

These  suggestions  are  summarized  in  Plan  1  of  the 
Commission Ts  report.  The  salient  features  of  this  plan 
are  that  the  Dominion  assume  all  provincial  debts  so 
that  a  broader  financial  base  may  be  used  to  support 
them;  that  unemployed  employables  be  the  charge  of  the 
Dominion  and  an  employment  service  be  conducted  across 
the  Dominion;  that  the  provinces  no  longer  receive  sub¬ 
sidies;  that  they  give  up  income  taxation,  most  cor¬ 
poration  taxation,  and  succession  duties;  that  the  prov¬ 
inces  be  enabled  to  carry  on  their  normal  functions  in 
the  social  services  and  education  and  if  any  province 
finds  itself  unable  to  provide  such  at  the  average  Can¬ 
adian  level,  without  undue  tax  burden,  it  shall  receive 
annual  money  grants  called  n  National  Adjustment  Grants."  * 

There  is  not  the  space  available  here  to  discuss, 
at  any  length,  the  full  effects  of  the  above  suggestions 
but  it  is  safe  to  say  that  any  attempt  to  reorganize 
*  Farquhar,  Gr. ,  c.  B.  C.  Broadcasts. 

**  Saunders  and  Back,  "The  Kowell-Sirois  commission  - 

A  Summary  of  the  report,  pp.  27-51. 


I 


121 


Dominion  -  Provincial  finances  must  follow  a  plan  similar 
to  that  known  across  Canada  as  Plan  1# 

Another  aspect  of  Dominion  -  Provincial  relations 
is  the  legal  one.  "The  Governor-General  on  the  advice  of 
the  Minister  of  Justice  has  the  power  to  disallow  a 
Provincial  Act  within  one  year  after  the  receipt  of  the 
Act  from  the  Lieutenant-Governor  of  the  province."  * 

It  was  decided  early  in  the  life  of  the  Dominion  that 
"ultra  vires"  grounds  for  disallowance  would  he  dealt 
with  by  the  courts.  This  is  a  sensible  attitude  as  the 
Minister  of  Justice  could  not  be  expected  to  make  so 
many  decisions  each  year  and  if  he  did  it  would  place  too 
much  power  in  the  hands  of  one  man.  Ji’rom  1867  to  1896 
the  grounds  for  disallowance  were  unconstitutional  legis¬ 
lation.  The  latter  judgment  was  outside  the  courts  and 
was  exercised  by  the  Minister  of  Justice.  Opinion  changed 
towards  the  end  of  the  nineteenth  century.  £’or  example, 
the  Honorable  Adward  Blake  refused  a  petition  against  an 
Ontario  statute  because  he  felt  it  was  not  his  duty  ^;o 
express  an  opinion  upon  the  allegations  of  the  petition 
as  to  the  injustice  alleged  to  have  been  effected  by  the 
Act.*  **  The  idea  grew  that  the  provinces,  within  the 
*  Kennedy,  W.P.M. ,  "The  Constitution  of  Canada",  p.  415. 


**  Ibid  pp.  420-1 
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limits  of  Section  92,  were  absolute  and  therefore  it 
was  no  business  of  the  Dominion  whether  provincial 
legislation  was  unjust  or  otherwise.  To  me  this  is 
strange,  when  one  considers  that  the  Dominion  is  re¬ 
sponsible  for  the  "good  government"  of  Canada. 

After  1896  opinion  clearly  leaves  the  provinces 
responsible  for  the  effects  of  their  legislation  so 
long  as  it  does  not  offset  a  well  defined  Dominion 
policy.  In  1901  Honorable  David  Mills  said,  "Your 
excellency's  Government  is  not  in  any  wise  responsible 
for  the  Principle  of  the  legislation,  and,  as  has  been 
already  stated  in  this  report  with  regard  to  an  Ontario 
statute,  the  proper  remedy  in  such  cases  lies  with  the 
legislature  or  its  constitutional  Judges.”  *  Legis¬ 
lation  was  disallowed  if  it  interfered  with  contracts 
to  which  the  Dominion  was  a  party  **or  with  treaties 
with  foreign  powers.  In  1922  an  interesting  example  of 
disallowance  was  afforded  by  the  federal  Government 
when  it  disallowed  a  Kova  Scotian  bill  because  it  was 
contrary  to  a  Judgment  of  the  Supreme  court  of  Canada 
made  years  before.  Professor  w.  P.  M.  Kennedy  deplores 
Sir  Lomer  Gouin's  reasons  for  disallowance. 

*  Ibid  p.  423. 

**  Kennedy,  w.P.M. ,  "The  Constitution  of  Canada",  p.  425. 
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"The  federal  legislature"  he  declares  "has  no  legis¬ 
lative  power  to  create  a  court  whose  judgments  lie 
outside  review  by  a  provincial  legislature  acting  with¬ 
in  its  legislative  capacity."  * 

The  tendency  is  to  let  the  power  of  disallowance 
fall  into  disuse.  Provinces  must  rely  on  their  own 
wisdom  in  the  matter  of  affecting  business  in  general. 
Laws  have  to  be  fair  or  a  change  will  be  made  in  the 
province  itself.  But  occasionally  a  provincial  govern¬ 
ment  may  become  belligerent  and  the  power  of  disallow¬ 
ance  is  always  in  reserve  to  check  disruptive  tendencies. 
Therefore  I  would  suggest  that  the  power  of  federal  dis¬ 
allowance  while  not  unduly  exercised,  should  be  retained. 
Since  the  World  war  many  strange  theories  of  government 
have  arisen.  If  a  particular  province  takes  to  one  of 
these  "panaceas"  it  can  cause  much  havoc  in  Dominion  - 
Provincial  relations.  A  check  is  required. 

In  conclusion  we  must  endeavor  to  implement  legis¬ 
lation  and  amendment  so  that  equality  of  opportunity  is 
given  to  all  people  within  the  Federation.  The  Maritime 
provinces,  since  the  wood,  wind  and  water  era  passed 
away,  have  not  been  prosperous;  the  West  feels  that  it  is 
*  Ibid  p.  499. 
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discriminated  against  both  by  the  tariff  and  the  freight 
rates;  the  manufacturing  East  with  its  preponderance  of 
population  can  control  the  House  of  Commons  so  that  it 
can  generally  satisfy  its  aspirations;  and  the  Western 
sea-board  province  of  British  Columbia  has  special  prob¬ 
lems,  the  solutions  for  which  are  not  yet  forth  coming, 
for  example,  the  question  of  Oriental  immigration. 

Naturally  enough,  across  this  wide  Dominion  there 
is  practically  every  problem  that  public  relations  can 
afford:  racial  and  religious  differences,  economic 
diversities,  geographic  variations,  pioneer  and  im¬ 
migrant  peoples  -  all  these,  subject  to  ten  major  govern¬ 
ments  and  a  host  of  minor  ones.  It  is  a  wonder  of 
wonders  that  any  harmony  exists  in  this  country  and  the 
fact  that  friction  has  not  been  greater  suggests  that 
our  constitution  has  done  a  great  service  for  this  coun¬ 
try.  With  the  adjustments  suggested  by  the  Dominion-wide 
Rowell-Sirois  Commission,  I  am  certain  that  the  various 
governments  of  this  Dominion  of  ours  can  work  together 
harmoniously  for  the  development  of  our  people  and  re¬ 
sources  into  the  great  nation  that  destiny  has  designed 
Canada  to  be. 
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3%  13  PROBLEM  OF  AMKFIMEFT 

The  Canadian  constitution  is  unique  in  that  it  con¬ 
tains  no  formal  provisions  for  its  own  amendment.  Since 
the  written  part  of  our  constitution  is  an  Act  of  the 
British  Parliament,  it  can  only  be  changed  by  legislative 
action  on  the  part  of  the  British  legislature.  In  the 
opinion  of  Mr,  William  S,  Edwards,  Deputy  Minister  of 
Justice  for  Canada,  the  Fathers  of  Confederation  did  not 
overlook  amendment  but  rather  .  they  purposely  omitted  it 
from  the  British  Forth  America  Act,  so  that  the  delicate 
balance  between  Dominion  and  provincial  spheres  of  action 

would  not  easily  be  destroyed,  * 

the  problem  of  the  amendment  o 

Before  attempting  to  discuss  c  '  \  .1  ..." 

the  Canadian  constitution  it  will  be  necessary  to  eval¬ 
uate  the  worth  of  the  compact  theory  because  if  it  is 
sound  then  discussion  of  amendment  to  the  Canadian  con¬ 
stitution  is,  for  practical  purposes,  futile.  Since  the 
provinces  have  advanced  the  idea  that  Confederation  was 
a  treaty  between  the  provinces  then  no  changes  could  be 
made  in  the  federation  without  the  consent  of  the  "con¬ 
tracting”  parties. 

Let  us  examine  this  theory.  In  the  first  place 
what  were  the  opinions  of  the  Fathers?  Sir  E.P.  Tache , 

♦House  of  Commons  Special  Committee.,  B.F.A.  Act.,  p.  116. 
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on  February  9,  1866,  in  the  Legislative  Council  of 

Canada  said,  "This  resolution  .  now  comes  before 

you,  not  as  an  act  of  the  Government  of  Canada,  but 
as  the  mixed  work  of  the  Delegates  from  all  the  Prov¬ 
inces  in  the  form  of  a  treaty,"  * 

Sir  John  A.  Macdonald  in  the  Legislative  Assembly 
said;  ".....that  the  scheme  was  one  not  framed  by  the 
Government  of  Canada  or  the  Government  of  Nova  Scotia, 
but  it  was  in  the  nature  of  a  treaty  settled  between 
different  colonies,"  ♦* 

Hon,  Yv'illiam  McLougall ,  speaking  to  the  Quebec 
Resolutions  in  the  Legislative  assembly  said; 

"It  is  fully  understood  by  the  House  that  the  scheme 
was  brought  before  Parliament  as  the  result  of  a 
Conference  of  all  the  colonial  Governments,  and  as  a 
Government  measure,  and  that  being  in  the  nature  of  a 
treaty,  it  was  absurd  to  suppose  that  it  would  be  com¬ 
petent  for  any  of  the  Legislatures  to  amend  the  scheme 
♦♦* 

D'Arcy  McGee,  also  speaking  in  the  Legislative 

Assembly  said;  • .everything  we  did  was  done  in  form 

and  with  propriety  and  the  result  of  our  proceedings  is 

♦Ross,  Sir  George,  "Senate  of  Canada"  Senate  Report  1939 

(p.  148) 

♦♦  Ibid. 

♦**  Ibid. 
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the  document  that  has  been  submitted  to  the  Imperial 
Government  .  and  which  we  speak  of  here  as  a  treaty .” 

These  quotations  clearly  point  to  a  treaty  between 
the  provinces,  but  care  must  be  taken  to  point  out  that 
these  excerpts  refer  to  the  Quebec  Kesolutions  and  not  to 
the  British  North  America  Act. 

With  regard  to  the  Act  itself,  Mr.  Adder ly.  Under¬ 
secretary  of  state  in  the  British  House  of  Commons,  when 
piloting  the  Bill  through  the  House  said,**...  '-i, 

federation  has  in  this  case  specially  been  a  matter  of 
most  delicate  treaty  and  compact  between  the  provinces.. 
...  ♦*  Also  Lord  Carnarvon  in  the  House  of  Lords  spoke 
as  follows,  *The  Quebec  Kesolutions,  with  some  slight 
changes,  form  the  basis  of  a  measure  that  I  have  now  the 
honor  to  submit  to  parliament.  To  those  resolutions, 
all  British  Provinces  in  North  America  were,  as  I  have 
said,  consenting  parties  and  the  measure  founded  upon 
them  must  be  accepted  as  a  treaty  of  union.”  ♦♦♦ 

Mr.  Adderly's  statement  quoted  above  suggests  that  the 
compact  idea  of  Canadian  federation  crossed  the  Atlantic 
with  the  Kesolutions,  but  Lord  carnarvon*s  pronouncement 
was  made  in  reference  to  the  Act  itself  and  so  carries 
some  weight. 

♦Ibid. 

♦♦Senate  Keport  1939,  Annex  4,  p.  149. 

♦♦♦ibid. 
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'llie  theory  continued  to  he  supported  by  the 
provinces  after  confederation  and  has  lent  itself  to 
the  aggrandisement  of  provincial  powers.  It  was  used 
on  occasion  to  substantiate  provincial  claims  against 
alleged  Dominion  encroachments,  as  when  for  example,  in 
1930 ,  Premier  Ferguson  of  Ontario  registered  vigorous 
protest  against  the  proposed  changes  in  the  Colonial 
Laws  Validity  Act  until  it  was  made  applicable  to  pro¬ 
vincial  legislation  as  well  as  to  federal.  In  the 
memorandum  to  Prime  Minister  Bennett,  the  Hon,  Mr, 
Ferguson  set  forth  the  provincial  support  of  the  com¬ 
pact  theory  as  follows:  "When  the  Dominion  came  into 
existence  it  assumed  all  the  obligations  and  the  con¬ 
ditions  that  had  been  accepted  on  its  behalf  by  its 
sponsors,*  Provinces  which  were  subsequently  attached 
to  the  Dominion  or  established  at  its  instance  under  the 
terms  of  the  British  Uorth  America  Act  occupied  the 
same  relations  towards  the  federal  authority,"  ** 

Also  the  memorandum  concluded  with,  "It  is,  therefore, 
earnestly  represented  that  no  re-statement  of  the  proced 
ure  for  amending  the  constitution  of  Canada  can  be  ac¬ 
cepted  by  the  premier  of  Ontario,  that  does  not  fully 
*  Underlining  is  mine, 

**  Dawson,  E,  M. ,  "Constitutional  Issues  in  Canada." 

( p,  36) • 
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and  frankly  acknowledge  the  right  of  all  the  provinces 
to  be  consulted,  and  to  beoome  parties  to  the  decision 
arrived  at,"  *  This  "right  of  all  the  provinces’*  above 
mentioned  comes  from  the  so-called  treaty  or  compact 
which  the  original  provinces  made  with  the  Dominion  of 
Canada,  Such  a  contention  is  untenable  even  upon  the 
historic  basis  so  often  quoted  by  the  proponents  of  the 
compact  theory.  For  in  the  first  instance  the  Dominion 
of  Canada  did  not  exist  when  the  ’•compact"  is  alleged  to 
have  been  made.  In  the  second  place,  Ontario  and  Quebec 
did  not  exist  as  provinces  at  the  time  that  the  Quebec 
Resolutions  were  framed.  How  could  a  treaty  be  made  by 
non-existent  parties?  In  the  third  place,  the  provinces 
themselves  did  not  accept  the  resolutions  except  in  the 
case  of  Canada  alone  so  that  no  agreement  was  formally 
sanctioned  by  all  the  provinces  concerned.  **  Again,  the 
provinces  which  entered  Confederation  after  1867,  (Prince 
Edward  Island  excepted)  had  nothing  whatever  to  do  with 
any  "treaty"  making  among  the  provinces  and  yet  they  are 
assumed  by  Mr.  Ferguson,  above,  to  have  precisely  the 
same  relation  to  the  Dominion  as  the  original  provinces. 
Lastly,  consider  Newfoundland;  she  was  brought  into 
*  Dawson,  H.M. ,  "Constitutional  Issues  in  Canada",  p.  34. 
**  Dawson,  B.M.,  "Constitutional  Issues  in  Canada,"  p.  38. 
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the  deliberations  subsequent  to  the  nesolutions ,  but  to 
this  day  is  not  a  part  of  the  Confederation  of  Canada. 

Is  that  island  a  contracting  party  to  this  mythical 
contract? 

In  view  of  the  facts,  I  ara  certain  that  the  prov¬ 
inces  have  no  real  basis  for  assuming  the  compact  theory 
and  when  one  considers  how  dangerous  such  a  theory  can 
be,  by  making  amendment  a  practical  impossibility  in 
this  country,  I  feel  that  Canadians  would  do  well  to 

scrap  it.  Unanimous  consent  of  our  nine  provinces  is 

because  of 

extremely  difficult  to  get  ^  -j  the  diversity  of 
interests  among  them.  It  is  possible  that,  "The  rep¬ 
resentatives  of  one  hundred  thousand  people  in  Prince 
Edward  Island  might  set  at  naught  the  will  of  nine  mill¬ 
ion  in  the  other  provinces."  *  Such  a  situation  is  sense¬ 
less  and  would  definitely  be  to  the  detriment  of  the 
Dominion.  The  compact  theory  has  not  enough  evidence  to 
support  it  to  the  length  that  it  can  be  used  to  prevent 
constitutional  amendment  necessary  to  the  welfare  of 
Canada.  We  will  therefore  dismiss  this  theory  as  a 
vital  factor  to  be  considered  in  changing  the  method  of 
amending  the  Ganadian  constitution. 

At  the  present  time  amendment  to  the  British  North 
*  Dawson,  K.M.  "Constitutional  issues  in  Canada, 11  p.  44. 
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America  Act  can  be  brought  about  by  an  address  to  His 
Majesty  from  the  Dominion  Parliament.  On  matters  of 
purely  Dominion  interest.  Parliament  at  Ottawa  passes 

the  necessary  address  but  on  questions  concerning  prov- 

though 

incial  matters,  the  provinces  can  be  consulted  A  this 
hhs  not  always  been  done.  Professor  IV.  P.  M.  Kennedy  avers 
that  to  ask  the  Parliament  of  Great  Britain  for  the  legis 
lation  necessary  for  an  amendment  is  degrading  to  a 
nation  such  as  Canada.  *  Such  an  argument  can  only  be 
satisfied  by  complete  independence  of  Canada  as  a  separ¬ 
ate  nation  outside  the  iUmpire.  In  order  to  give  Canad¬ 
ians  a  chance  to  do  their  own  amending  from  start  to 
finish  the  British  Parliament  could  pass  "An  Act  to  Amend 
the  British  Forth  America  Act,w  but  even  then  we  should 
owe  our  powers  to  a  British  Act  of  Parliament.  Nov/  to 
get  away  from  such  "degradation"  we  should  have  to  with¬ 
draw  from  the  Commonwealth  and  then  re-enter  it  again 
having  in  the  meantime  lost  our  origin  from  the  British 
Acts  of  Parliament.  But  this  is  all  hair-splitting  and 
Mr.  Kennedy  notwithstanding  we  suffer  no  insults  at  the 
hands  of  Britain's  Parliament.  To  Britishers  generally 
it  is  a  source  of  pride  that  we  do  owe  our  constitution 
to  an  Act  of  the  Mother  of  Parliaments. 

*  Kennedy,  W.P.M. ,  "The  Constitution  of  Canada."  p.  450. 
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The  Right  Honorable  Arthur  Meighen  supports  the 
present  metnod  of  amendment ,  because  Canada  is  a  com¬ 
position  of  majorities  and  minorities  of  many  descrip¬ 
tions  so  that  any  other  method  of  amendment,  with  the 
necessary  safeguards,  would  be  at  best  a  rather  cumber¬ 
some  one  and  therefore  would  tend  to  be  ineffectual. 

I  think  Mr.  Meighen' s  attitude  on  this  subject  is  a 
good  one ,  because  at  the  present  time ,  any  amendments 
that  we  can  agree  upon  are  readily  made  effective  by 
the  British  Parliament.  It  is  our  diversified  national 
outlooks,  our  varied  geographical,  racial  and  other 
factors  that  make  suitable  amendments  very  difficult  to 
frame.  This  is  the  real  stumbling  block  to  Canadian 
constitutional  amendment.  Actually  I  firmly  believe 
that,  if  we  had  full  control  of  amendment  here  in  Can¬ 
ada,  we  should  find  much  friction  developing  with  the 
" s over e i • nty-  conscious  provinces. 

It  appears  though  that^by  and  large,  public 
opinion  in  Canada  is  in  favor  of  changing  our  present 
amending  processes.  The  '^Special  Committee  on  the 
British  North  America  Act",  of  the  House  of  Commons, 
1935  was  unanimous  in  agreeing  that  the  present  method 
of  amendment  was  unsatisfactory  and  also  none  of  the 
witnesses  called  objected  to  a  change  being  attempted. 
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The  House  of  Commons  itself  felt  that  a  change  was 
desirable  when  it  appointed  the  Special  Committee,  We 
must  assume,  I  think,  that  on  the  whole  our  scheme  of 
amendment  is  not  satisfactory  to  the  provinces  nor  to 
Canadians  generally. 

The  British  North  America  Act  has  been  amended 
upon  the  following  occasions; 

(1)  1871  -  the  establishment  of  provinces  in  the  Dominion. 

( 2)  1875  -  to  remove  doubt  of  privileges  and  immunities 

of  the  House  of  Commons. 

(3)  1886  -  to  establish  territorial  representation. 

(4)  1907  -  change  in  Provincial  Subsidies. 

(5)  1915  -  extension  of  Senate  members  to  96  and  no 

province  to  have  less  House  of  Commons 
representation  than  Senatorial. 

(6)  1916  -  extension  of  Parliament  for  one  year.  *  Re¬ 
garding  the  above  six  amendments  the  provinces  were  con¬ 
sulted  only  once  -  in  1907  with  respect  to  subsidy  re¬ 
adjustments.  It  is  certainly  plain  that  the  amendments 
of  1871  and  1915  were  of  interest  to  the  provinces. 

Such  practice  is  not  in  keeping  with  true  federalism.  ** 

In  1887  an 

A  Inter-Provincial  Conference  was  called  to 

*  Special  Committee  House  of  Commons  1935,  B.N.A.  Act 

(pp.  56-7) . 

**  Ibid  Dr.  Maurice  Ollivier  K.C.,  p.  56. 
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consider  the  problems  of  provincial  and  federal  relations. 
The  result  of  this  conference  was  eighteen  resolutions 
which  were  forwarded  to  the  Dominion  Government,  These 
proposals  were  not  welcomed  by  the  Government  but  they 
were  sent  on  to  the  British  Government  through  the 
Secretary  of  State  for  the  Colonies.  Evidence  shows 
that  the  Governor-General  had  suggested  to  London  that 
the  conference  was  not  representative  of  the  Provinces 
and  so  nothing  came  of  the  only  set  of  resolutions  ever 
forwarded  to  the  Imperial  Government  by  the  Canadian 
Provinces  since  Confederation.  It  is  true  that  British 
Columbia  and  Prince  iidward  Island  were  not  represented 
at  the  conference,  while  no  direct  mention  is  made  of 
amendment,  the  provinces  apparently  put  forth  the  idea 
of  amendment  on  their  initiative.  *  'The  Dominion  views 
alone  on  amendment  are  not  sufficient  when  the  provinces 
are  vitally  concerned.  Local  opinion  should  have  a 
voice  in  changes  which  affect  provincial  affairs. 

Opinions  on  amendment  procedure  are  poles  apart. 
Provincial  rights  supporters  would  urge  us  to  adopt 
amendment  only  upon  the  consent  of  all  the  provinces. 
Staunch  central  theorists  would  have  us  leave  every¬ 
thing  to  the  Dominion  Parliament  which  after  all 
*  Ibid  p.  105. 
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represents  all  the  provinces.  However  the  middle  way 
IS  often  the  safest.  Suppose  amendments  he  left  to 
the  Dominion  Parliament.  All  alterations  could  be 
made  by  ordinary  legislation,  but  provincial  views  are 
not  often  adequately  represented  in  the  House  of  Com¬ 
mons  at  Ottawa.  Provinces  are  real  communities, 
regardless  of  size.  No  two  provinces  have  identical 
views  on  all  subjects  of  amendment,  therefore  some 
representation  should  be  given  to  provincial  affairs 
when  such  affairs  are  to  be  amended. 

Subjects  of  amendment  may  be  divided  into  three 
categories:  (1)  purely  federal  matters,  (2)  affairs 

concerning  one  or  a  few  provinces,  (3)  Federal-Provin¬ 
cial  matters.  These  classes  of  amendments  are  obvious 
to  any  one  and  show  that  no  method  of  amendment  by  the 
Dominion  alone  or  by  the  unanimous  consent  of  the 
provinces  cam  possibly  succeed. 

"The  object  of  the  Act  (B.N.A.)  was  neither  to 
weld  the  provinces  into  one,  nor  to  subordinate  pro¬ 
vincial  governments  to  a  central  authority  but  to  create 
a  Federal  government  in  which  they  all  should  be  re¬ 
presented  and  entrusted  with  exclusive  administration 
of  affairs  in  which  they  had  common  interest,  each 

province  retaining  its  independence  and  autonomy.* 

*Lord  Watson-  Maritime  Bank  Case  {Senate  Keport  1939 

Annex  3  case  10.) 
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No  matter  how  we  change  our  constitution  we  shall  still 
want  what  Lord  Watson  cites  as  the  object  of  the  British 
North  America  Act.  Our  object  is  clearly  before  us,  and 
therefore  any  attempt  at  a  unitary  form  of  government 
would  end  in  a  dismal  failure  because  it  could  not  ade¬ 
quately  represent  our  diversity  of  interests.  We  are 
committed  to  federalism,  which  is  a  balance  of  general 
interests  against  local  ones.  Safeguards  for  both  these 
interests  have  to  be  evolved  in  any  contemplated  form  of 
amendment. 

Aside  from  the  fundamental  question  of  amicable  re^ 
lations  between  the  Dominion  and  the  Provinces  in  amend¬ 
ment  procedure,  the  question  arises  as  to  how  amendment 
can  be  brought  about.  Dr.  Arthur  Beauchesne,  LLD.  ,  K.C. 
suggested  the  constituent  assembly  method.  Prance  and 
United  States  have  used  this  method  of  building  a  new 
constitution.  *  However  amendment  is  what  Canada  is 
interested  in,  not  a  new  constitution.  It  is  not  the 
British  way  to  scrap  the  constitution.  This  suggestion 
is  of  no  value  to  us,  even  though  we  may  want  a  revision 
of  our  constitution  we  do  not  want  to  destroy  it.  For 
more  than  seventy  years  the  British  North  America  Act 
has  served  Canada  well  and  by  God's  grace  it  will  con¬ 
tinue 

^Special  Committee  of  the  House  of  Commons  1935  p.  127. 
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to  do  so  i,f  we  have  the  wit  to  adjust  it  to  our  times. 

If  the  British  Parliament  should  not  pass  acts 
emending  our  constitution  because  Canada  has  grown  up, 
then  we  must  find  some  other  scheme  whereby  we  can  do 
our  own  amending,  in  such  a  manner  that  all  sections  of 
the  Dominion  will  be  satisfied  -  if  that  is  possible. 

It  is  urged  that  it  is  unfair  to  involve  the  British 
Parliament  in  our  affairs,  since  the  Statute  of  West¬ 
minster,  If  a  contentious  problem  arose  it  might 
embarass  the  British  Government,  by  forcing  it  to  decide 
one  way  or  another.  To  get  control  of  our  own  amendments 
the  British  Parliament  would  have  to  pass  the  necessary 
enabling  legislation,  which  it  most  certainly  would  upon 
a  request  from  Canada, 

Dr,  0.  D.  Skelton  in  his  presentation  before  the 
House  of  Commons  Special  Committee  in  1935  *  made,  in 
my  opinion  some  very  sound  suggestions  re  amendment: 

(1)  The  Dominion  could  deal  with  certain  "phases 
of  our  own  constitution",  acting  alone,  e.g., 
the  quorum  in  the  House  of  Commons. 

(£)  Definitely  federal  elements  in  our  constitu¬ 
tion  require;,  participation  by  both  the  Domin¬ 
ion  and  the  provinces.  Provincial  participation 
could  take  the  form  of  — 

*  Ibid.  p.  43, 
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(a)  action  by  the  Provincial  Government. 

(b)  action  by  the  electors  of  the  Dominion  voting 
in  a  referendum  and  counted  by  the  provinces. 

The  governments  of  the  provinces  could  act  in  conferences, 
but  this  method  is  too  informal  and  inadequate.  Popular 
vote  has  been  tried  in  Australia,  but  the  inherent  un¬ 
suitability  of  such  a  method  for  dealing  with  many 
technical  questions  makes  this  method  a  doubtful  one. 
Action  by  the  legislative  assemblies  in  the  provinces 
with  a  three,  five  or  seven  year  limit,  offers  the  best 
solution.  Voting  majorities  may  be  settled  by  confer¬ 
ences  but  if  amendment  were  made  on  a  two- thirds 
majority  of  the  provincial  legislatures  and  an  ordinary 
majority  in  both  the  Senate  and  the  House  of  Commons, 
it  would  clearly  express  national  opinion  and  need.  * 

I  see  no  further  necessity  of  any  other  machinery 
for  amendment.  Dr.  Skelton* s  suggestions  are  quite 
simple  and  yet  they  take  care  of  provincial  as  well  as 
Dominion  rights.  The  unanimity  of  provincial  consent 
is  necessarily  absent  as  it  would  give  us  the  most  rigid 
and  unworkable  amending  machinery  in  the  world.  Dr. 
Skelton's  proposals  will  solve  our  amendment  problem  by 
*  Special  Committee  of  the  House  of  Commons  p.  43. 
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(1)  giving  Canada  full  control  of  her  own  amend¬ 
ments  in  keeping  with  other  Dominions, 

(2)  providing  for  the  balance  between  the  central 
and  local  requirements , 

(3)  assuring  that  no  hasty  ill-considered  changes 
will  be  made. 

But  we  must  not  lose  sight  of  the  fact  that  while 
amendments  to  the  written  part  of  our  constitution  need 
to  be  formally  made,  the  unwritten  parts  of  our  con¬ 
stitution  are  undergoing  constant  changes  to  meet  the 
conditions  of  the  times.  We  are  indeed  fortunate  in 
this  because  it  means  that  the  greater  part  of  our 
constitution  is  never  far  behind  the  needs  of  our  gener¬ 
ation. 
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CCMiOOTVEALTH  RELATIONS 

The  original  Dominion  of  Canada  in  1867  consisted 
of  four  provinces,  which  had  had  a  separate  existence 
as  colonies  under  the  British  Crown  and  subject  to  the 
British  Government,  before  they  became  part  of  the  Do¬ 
minion,  These  colonies,  while  enjoying  a  measure  of 
internal  self-government,  had  been  subject  to  the  Mother 
Parliament  in  the  essential  matters  of  government  action 
such  as  legislation,  foreign  policy,  trade,  shipping 
and  the  like.  Even  in  internal  affairs  their  freedom 
of  action  was  seriously  curtailed  by  the  powers  of  veto 
exercised  by  the  Governors  as  well  as  by  the  British 
Government.  In  world  politics  Great  Britain  acted  ac¬ 
cording  to  her  own  interests,  whether  they  affected  the 
colonies  adversely  or  ^otherwise.  The  new  Dominion  of 
Canada  in  the  middle  of  the  nineteenth  century  fell  heir 
to  this  inferior  position  and  it  will  be  our  purpose  to 
trace  the  steps  by  which  she  outgrew  this  subservience 
to  the  British  Government  and  emerged  to  her  present 
status  of  a  nation  in  all  essential  respects. 

"The  development  of  Canadian  autonomy  falls  natur¬ 
ally  into  two  periods.  The  first,  extending  from  1867 
to  1914,  saw  the  evolution  of  full  self-government 
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and  of  authority  in  commercial  matters  .  The  sec¬ 

ond  period,  from  the  beginning  of  the  Great  War  to 
the  present  time,  is  the  period  of  national  manhood 
matured  by  unparalleled  events.”  * 

The  first  of  these  periods  was  marked  by  the 
rapid  expansion  of  the  Dominion,  territorially,  with 
the  early  addition  of  Manitoba,  British  Columbia  and 
Prince  Edward  Island.  The  natural  reaction  to  this  vast 
increase  in  size  was  the  rise  of  a  feeling  of  national 
power  and  pride,  which  was  increased  to  a  considerable 
extent  by  the  ’’Canada  Pirst  Party**,  an  organization 
promoted  by  ardent,  vigorous  young  men  like  W.  A.  Poster 
and  Edward  Blake.  In  season  and  out  they  preached  the 
doctrine  of  Canadian  nationalism  in  contrast  to  the  old 
"colonialism".  Later  on  as  Minister  of  Justice,  Blake 
brought  the  Supreme  Court  of  Canada  into  being,  pri¬ 
marily  as  another  step  towards  autonomy  as  it  indicated 
that  Canada  was  growing  up  and  could  settle  her  own 
legal  affairs.  Blake  also  tried  to  abolish  appeals  to 
the  Judicial  Committee  of  the  Privy  Council,  for  the 
reason  that  such  appeals  limited  Canadian  control  over 
her  "national**  life.  Even  though  the  British  Government 
opinion  prevented  this  change,  Blake  was  able  to  foster 
♦Kennedy.  W.P.M. , 


"The  Constitution  of  Canada."  p.  339 
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in  the  minds  of  Canadians  the  idea  of  a  strong  and  fully 
independent  country  within  the  British  Empire.  The  term 
^colonist"  soon  came  to  be  detested  by  the  citizens  of 
Canada# 

In  other  ways  the  pressure  for  autonomy  manifested 
itself.  Trade  and  commerce  were  brought  under  purely 
Canadian  control,  by  gradually  increasing  the  importance 
of  the  Canadian  representatives  on  the  commissions  en¬ 
gaged  in  drawing  up  agreements  with  foreign  powers  such 

and 

as  the  United  States,  France  *  Spain  asod  -jbx>  ^foRtsbi  In 
fact  Sir  Alexander  Galt,  in  1878,  was  able  to  negotiate 
trade  agreements  between  England  and  Canada,  which  was 
an  important  step  along  the  way  to  equality  with  the 
Motherland.  It  was  established  that  Canada  had  interests, 
which  if  they  clashed  with  those  of  Great  Britain,  were 
to  be  negotiated  to  obtain  the  best  possible  compromise 
and  were  not  to  be  overridden  by  Downing  Street#  The 
importance  of  this  relation  was  formally  declared  when 
Sir  Alexander  Galt  became  Canada's  first  .High  Commissioner 
to  Great  Britain# 

In  due  time,  another  field  of  national  interest, 
namely  that  of  foreign  relations,  came  under  the  control 
of  the  Dominion.  The  usage  developed  that  Great  Britain 
could  not  bind  Canada  to  foreign  commitments,  unless 
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the  Dominion  consented  to  assume  such  responsibility. 

In  the  early  history  of  the  colonies,  the  British  Govern¬ 
ment  assumed  that  since  it  shouldered  the  responsibility 
for  Bmpire  defence,  that  the  dependent  parts  of  the  empire 
had  no  voice  in  arranging  agreements  with  foreign  govern¬ 
ments.  However  as  Canada  grew,  dissatisfaction  arose 
with  the  foreign  policy  of  Britain  as  it  was  felt  that 
our  national  interests  were  not  always  considered  when 
"deals”-  were  made  with  other  countries,  and  especially 
so  with  the  United  States.  We  had  been  brought  into 
two  wars  with  our  neighbors  to  the  south  and  in  the  mat¬ 
ter  of  boundary  settlement,  Canada  felt  that  its  interests 
had  been  sacrificed  for  other  concessions  desired  by 
Britain.  So  insistent  was  the  desire  for  participation 
in  foreign  affairs  which  concerned  Canada,  that  at  the 
Imperial  Conference  of  1911,  the  British  Government 
agreed  to  sign  no  treaties  affecting  the  ihnpire  with¬ 
out  first  giving  the  Dominion  an  opportunity  to  consider 
them.  At  the  same  conference  the  British  Foreign  Sec¬ 
retary  gave  the  Dominion  premiers  a  long  and  careful 
account  of  British  foreign  policy,  which  was  a  conces¬ 
sion  to  the  awakening  interest  of  the  Dominions  in  extra¬ 
territorial  affairs. 

"Co- operation  between  the  self-governing  units  of 
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the  Empire  was  obtained  in  some  degree  through  the  Im¬ 
perial  Conferences."  *  The  first  of  these  was  held  in 
1887,  under  the  title  of  "Colonial  Conference",  merely 
as  adjunct  to  the  celebration  of  the  IGoldenl  Jubilee. 

But  such  meetings  were  thought  worthy  of  repetition 
and  they  began  to  be  held  every  four  or  five  years.  In 

1907  the  name  was  changed  to  "Imperial  Conference"  in 

growing 

deference  to  theA aspirations  of  the  rw.  4 

many  of 

Dominions.  In  spite  of  the  fact  that* the  decisions  of 
these  meetings  must  be  ratified  by  all  the  legislatures 
concerned  before  they  can  be  effective,  the  Imperial  Con¬ 
ferences  have  definitely  contributed  to  the  development 
of  the  "Commonwealth  of  Nations"  as  we  know  it  today. 

The  Dominions  have  been  very  slow  in  assuming  a 
fair  share  of  Imperial  defence.  Any  contribution  that 
was  made  was  voluntary,  and  they  hesitated  to  formulate 
any  definite  scheme  for  Empire  defence,  by  which  they 
would  be  committed  to  specific  contributions,  because 
they  felt  that  it  would  be  inimical  to  their  status  of 
nationhood,  as  if  mutual  agreements  among  the  nations  of 
the  Commonwealth  would  mean  inferiority  to  the  younger 
ones.  In  the  opinion  of  the  writer,  the  Dominions  have 
shown  a  very  short-sighted  point  of  view,  in  refusing  to 
♦  Dawson,  R.M. ,  "The  Development  of  Dominion  Status."  p.  & 
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bear  a  fair  share  of  Empire  defence.  Great  Britain  does 
not  receive  benefits  from  the  Commonwealth  great  enough 
to  compensate  her  for  the  enormous  burden  she  shoulders  , 
in  supplying  naval  patrols  for  the  Seven  Seas,  and  main¬ 
taining  the  outposts  of  Empire.  If  the  Dominions  had 
seen  fit  to  plan  with  Britain  a  powerful  defence  on  the 
sea,  on  the  land  and  in  the  air,  no  hostile  powers  would 
dare  to  molest  the  lives  and  property  of  the  people  under 
the  Union  Jack.  An  attempt  was  made  to  co-ordinate 
Imperial  defence  by  Mr.  Robert  Borden,  who  suggested  in 
1912,  that  the  Dominion  members  of  the  Committee  of 
Imperial  Defence  be  given  permanent  seats  so  that  such 
members  could  be  consulted  at  all  times  on  defence  prob¬ 
lems  concerning  their  countries,  and  could  act  as  a 
channel  of  information  to  their  home  governments.  This 
suggestion  was  adopted  and  as  a  result,  the  Dominions 
got  representation  in  the  solution  of  defence  problems. 
This  arrangement  facilitated  the  co-operation  of  the 
various  Dominions  at  the  outbreak  of  the  first  World  War. 

By  the  end  of  1914,  "the  Dominions  enjoyed  virtu¬ 
al  self-government  in  all  domestic  matters:  they  amended, 
directly  or  indirectly  their  constitutions;  their  parlia¬ 
ments  legislated  within  their  borders  without  interference 
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freon  London;  they  drew  up  their  tariffs;  they  regulated 
their  immigration;  they  had  their  own  military  and  naval 
forces  subject  to  their  own  control.**  *  There  were  cer¬ 
tain  limitations,  theoretically  in  existence,  on  full 
internal  control  by  the  Dominions ,  but  they  were  not 
used  in  practice.  Commercial  relations  between  the  Dom¬ 
inions  and  foreign  powers  were  in  the  hands  of  the 
responsible  ministers  in  the  Dominions.  However  in  for¬ 
eign  political  relations,  the  hands  of  the  younger 
members  of  the  Amp ire  were  tied  to  the  foreign  policy  of 
the  British  government,  although  uanada  in  1909  formed 
an  International  Commission  with  the  United  States,  to 
settle  boundary  disputes  or  any  other  matter  which  the 
two  governments  might  agree  to  submit  to  it.  The  Brit¬ 
ish  Government  occasionally  would  provide  clauses ,  in 
treaties  allowing  the  Dominions  the  privilege  of  adher¬ 
ing  to  the  treaties  or  not  as  they  saw  fit,  for  example 
in  the  Anglo- Japanese  Treaty  of  1911.  But  in  spite  of 
the  half-hearted  commitment  of  the  Asquith  Government,  to 
the  Imperial  uonference  of  1911,  that  in  the  future  the 
interests  of  the  Dominions  in  foreign  treaties,  would 
be  taken  care  of  by  consultation ,  the  fact  remained  that 
in  actual  practice,  the  Dominions  had  no  effective 

♦Dawson,  R.M.,  **The  Development  of  Dominion  Status, 

1900  -  36. n  p.  5 • 
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control  over  their  foreign  relations.  Such  was  the 
position  of  the  growing  nations  of  the  Empire  on  the  eve 
of  the  great  struggle  which  was  to  provide  a  sharp  stim¬ 
ulus  to  the  recognition  of  their  maturity. 

The  years  1914-1918  demonstrated  to  the  world  that 
the  British  nations  acted  together  for  their  own  good 
without  the  employment  of  force  by  the  Motherland  to  get 
the  help  of  the  Dominions,  In  spite  of  German  expect¬ 
ations  the  Dmpire  did  not  fall  apart  with  the  outbreak  of 
war,  but  instead  the  members  of  it  rushed  to  the  aid  of 
Britain.  So  nobly  did  the  young  nations  acquit  them¬ 
selves  that  it  became  evident  that  they  had  reached 
maturity  and  were  in  all  respects  grown  up.  Canada  was 
especially  sensitive,  during  the  World  War  years,  with 
respect  to  her  status  as  a  nation  and  expressed  this 
attitude  by  jealous  care  of  her  full  control  over  her 
own  affairs.  The  British  Government  realized  full  well 
that  the  efforts  of  the  Dominions  were  entirely  voluntary 
and  it  was  generally  very  careful  not  to  include  Dominion 
men  or  property  in  its  drafts.  Indeed  on  one  occasion 
Britain  did  requisition  some  Canadian  shipping,  but  she 
was  politely  warned  that  such  ships  would  need  to  be 
requisitioned  by  His  Majesty  through  his  Canadian  Min¬ 
isters,  *  Similarly  with  the  land  forces,  as  soon  as 

♦Dawson,  H.M.  ,  l*The  Development  of  Dominion  Status", 
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possible  the  Canadian  troops  were  organized  as  a  separ¬ 
ate  corps  under  a  Canadian  general  -  Sir  Arthur  Currie. 

As  the  risk  of  losing  effectiveness,  the  Canadian  Gov¬ 
ernment  preferred  that  its  troops  be  recognized  as  those 

one  of 

of A the  smaller  Allied  Nations. 

During  the  course  of  the  World  War,  it  became 
abundantly  clear  that  the  Dominions  could  not  be  expected 
to  support  a  foreign  policy  of  purely  British  origin.  In 
order  to  give  the  Dominion  Governments  a  voice  in  the 
conduct  of  the  war,  Mr.  Lloyd  George  reorganized  the  War 
Committee  into  the  War-Cabinet,  to  which  the  Canadian, 
Australian  and  South  African  Prime  Ministers  were  invited. 
A  new  political  body  thus  came  into  being  -  the  Imperial 
War  Cabinet-and  Imperial  i’ederationists  hoped  that  it 
was  the  beginning  of  a  centralization  of  Rmpire  control. 
Another  attempt  was  made  to  get  a  united  Smpire,  setting 
up  an  informal  body,  called  the  Imperial  War  Conference, 

which  discussed  problems  other  than  those  caused  by  the 

The 

war*Amost  far-reaching  effect  of  this  body  was  the  pass¬ 
ing  of  Resolution  IX  which  urged  that  the  Dominions 
be  regarded  as  autonomous  nations  of  an  Imperial  Common¬ 
wealth.  It  indicated  the  way  in  which  the  Dominions 
were  to  develop  and  it  definitely  dismissed  secession 
frcan  the  British  orbit  or  direct  or  unitary  control  by 
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a  so-oalled  "Cabinet  of  Governments”  from  London,  as 
solutions  for  the  problems  relating  to  national  status 
of  the  Dominion. 

With  the  conclusion  of  hostilities  came  the  Peace 
Conference  in  1919,  to  which  the  Allied  Supreme  War 
Council  had  previously  agreed  that  each  of  the  Great 
Powers  should  send  five  delegates.  This  meant  that  the 
Dominions  and  India  would  have  only  one  member.  Sir 
Robert  Borden,  the  Canadian  Prime  Minister,  would  not 
agree  to  this  inadequate  representation.  The  British 
Ministers  supported  the  Dominions'  request  for  addition¬ 
al  representation,  and  in  the  face  of  strong  United 
States'  opposition,  Canada  received  two  delegates  to  the 
Conference.  Thus  Canada  achieved  a  position  similar  to 
the  smaller  autonomous  nations.  International  recog¬ 
nition  wa s  given  to  the  Dominions,  when  they  became 
signatories  of  the  Peace  Treaties.  Hpwever  the  plenipo¬ 
tentiaries  for  Great  Britain  signed  for  "‘The  United  King¬ 
dom  of  Great  Britain  and  Ireland  and  the  British  Dominions 
beyond  the  Seas”,  while  the  Canadian  Ministers  signed  for 
Canada  alone.  *  '*The  doctrine  of  unity  in  plurality  was 
thus  definitely  announced."  ** 

♦Dawson,  R.M,  ,  "The  Development  of  Dominion  Status",  p.  33 
♦♦Keith,  A.B.  ”The  British  Dominions",  1918-31.  Intro. p. 16 
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Based,  on  the  above  type  of  signature,  ratification  was 
not  given  to  a  treaty  until  each  Dominion  had  signified 
its  approval  of  it  in  its  own  Parliament.  The  Crown 
then  ratified  the  treaty  under  consideration,  for  the 
whole  Empire. 

That  this  new  position  of  the  Dominions  in  the 
Empire  and  in  the  world  of  international  affairs,  was  of 
a  permanent  nature,  was  clearly  shown  when  each  Dominion 
was  given  a  seat  in  the  Assembly  of  the  League  of  Nations. 
Sir  Robert  Borden  sought  a  clarification  of  the  Dominions' 
position,  to  the  effect  that  the  Dominions  were  made 
eligible  for  election  to  the  League  Council.  Canada  was 
honored  by  such  election  in  1937.  * 

Canada  has  played  a  major  role  in  asserting  that 
the  status  of  the  Dominions  was  equal  in  nearly  all 
respects  to  that  of  Great  Britain.  Mr.  Mackenzie  Zing 
appeared  at  the  Imperial  Conference  in  1926  with  the  de¬ 
termination  to  seek  a  new  definition  of  the  Governor- 
General%  position  and  a  greater  regularity  in  treaty 
procedure.  The  first  of  these  two  questions  was  raised 
in  Canada  by  the  action  of  His  Excellency  Baron  Byng  in 
refusing  a  dissolution  of  Parliament  in  spite  of  a  request 
*  Keith,  A.B.,  ,TThe  British  Dominions  1918-1931."  p.  17. 
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for  one  from  the  Prime  Minister,  The  second  question 
was  unfortunately  raised  by  the  foreign  policy  of  Great 
Britain  from  the  Chanak  incident  to  the  signing  of  the 
Lausanne  Treaty  in  1923.  Without  consulting  the  Dominion 
the  British  Government’s  foreign  policy  had  almost  re¬ 
sulted  in  a  war  with  Turkey t  in  preparation  for  which, 
the  Dominions  had  been  "invited'*  to  send  troops.  Mr. 
King,  speaking  for  Canada,  made  it  abundantly  clear 
that  if  any  war  developed  as  a  result  of  such  a  policy, 
Canada  was  going  to  make  her  own  decision  with  regard  to 
any  participation  therein* 

I  now  pass  from  the  Conferences  of  1926-30  and  all 
their  details,  to  deal  with  the  culmination  of  these 
years  of  umipire  effort,  that  is  the  statute  of  Westmin¬ 
ster. 

The  report  of  the  Conference  of  1929  was  not  fully 
approved  by  Canada  because  while  the  repugnancy  la w 
(Colonial  Laws  Validity  Act)  was  suggested  as  no  longer 
applicable  to  the  Dominions,  noi.  application  of  this 
suggestion  was  given  to  the  provinces.  In  1930  Mr.  K.B. 

Bennett  went  to  the  Conference  with  this  extension  to 
the  provinces  in  mind.  Before  the  Statute  of  Westminster 
was  approved  by  the  Canadian  Parliament  in  June  1931, 


152 


a  Dominion-Provincial  conference  approved,  of  it  in  1931. 
The  Act  formally  places  on  record  changes  that  had 
gradually  become  established  through  usage  and  the 
pressure  of  the  World  War* 

Some  of  the  main  points  in  this  Act  are  (a)  the 
Britannic  nations  are  ^united  by  a  common  allegiance  to 
the  Crown.  *  This  is  but  a  reassertion  of  a  well-known 
and  beloved  fact  but  in  this  connection  Canada  assumed 
the  responsibility  of  assenting  to  any  change  in  the 
Royal  Style  and  Titles.  Canada  became  painfully  aware 
of  this  assumption  in  December  1936  when  His  Majesty 
King  3dward  VIII  abdicated,  (b)  the  Colonial  Laws 
Validity  Act  was  abolished  in  connection  with  Dominion 
and  Provincial  laws.  No  such  law  can  be  labelled  in¬ 
valid  because  it  is  repugnant  to  British  legislation. 
Also  Dominion  and  provincial  legislatures  can  repeal 
any  British  law  operative  in  Canada  each  within  their 
respective  legislative  competency.  **  (c)  Canada  ac¬ 

quired  the  right  to  repeal  any  British  Acts  which 
regulate  merchant  shipping  and  Acts  concerning  the  coast¬ 
ing  trade  are  expressly  exempt  from  reservation.  *** 

*  Kennedy,  W.P.M.,  "The  Constitution  of  Canada"  p.  517. 
**  Kennedy,  W.P.M. ,  "The  Constitution  of  Canada"  p.  522. 


***  Ibid  p.  533 
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On  the  matter  of  appeal  to  the  Privy  Council,  the 
Statute  of  Westminster  is  silent.  This  is  due  to  the 
fact  that  during  the  conferences  preceding  the  Act,  the 
Dominion  delegates  did  not  discuss  the  subject,  which 
seems  sufficient  evidence  that  abolition  of  appeals  to 
the  Privy  Council,  w^s  not  a  subject  upon  which  the  Dom¬ 
inions  could  reach  a  decision. 

The  Statute  of  Westminster  merely  gave  legal  re¬ 
cognition  to  a  situation  already  established.  It  is  not 
the  British  way  to  place  constitutional  growth  at  the 
mercy  of  Acts  of  Parliament,  but  the  Empire-Dominion  re¬ 
lations  needed  regularizing  in  order  to  clarify  the 
status  of  the  Dominions  to  the  other  nations  of  the  world. 
The  result  has  been  quite  satisfactory  because  the  Dom¬ 
inions  are  recognized  as  mature  nations  operating  with¬ 
in  the  orbit  of  the  British  family  of  nations  and  con¬ 
nected  with  the  British  Empire. 

Dominion  status  has  developed  through  the  years  and 
Canada,  as  the  oldest  group  of  colonies  to  form  a  Dom¬ 
inion,  has  played  a  major  role  in  that  development.  The 
Commonwealth  of  Nations  under  the  Crown  is  a  unique 
experiment  in  constitutional  growth;  the  history  of  nat¬ 
ions  has  nothing  to  parallel  it.  Young  nations  have 
grown  up  to  maturity  and  have  asserted  their  rights  to 
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self  determination  both  at  home  and  theoretically 
abroad*  A  mother  nation,  grown  wise  from  experience, 
saw  that  to  rule  with  an  iron  hand,  would  smash  the 
Second  Empire  as  it  had  the  Hirst,  so  a  new  spirit  en¬ 
tered  into  the  relations  between  the  parent  and  the 
offspring.  In  general  consultation  with  Downing  Street 
replaced  orders  from  Downing  Street* 

Just  where  this  essentially  British  experiment  will 
lead,  no  one  can  tell.  Many  questions  remain  for  the 
future  to  answer.  nor  example,  what  is  Canada's  position 
with  regard  to  participation  in  British  wars?  It  is 
argued  that  when  the  King  is  at  war  then  logically  enough, 
all  his  forces  will  be  brought  into  play.  However,  in  my 
opinion,  the  present  conception  is,  that  His  Majesty  is 
King  of  Canada  as  distinctly  as  he  is  King  of  England 
and  therefore  it  would  not  be  impossible  for  him  to  be 
at  war  as  the  British  King  and  neutral  as  the  King  of 
Canada,  As  long  as  British  foreign  policy  is  directed 
in  major  matters  with  Dominion  consent,  there  will  be 
little  likelihood  of  Canada  refusing  to  voluntarily  align 
herself  on  the  side  of  the  Motherland.  British  aggression 
is  not  to  be  expected  in  the  future,  so  that  the  Dominions 
will  have  a  just  cause  to  fight  for  whenever  the  Empire 
is  at  war* 


'  . 
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In  the  world  the  Dominion  of  Canada  holds  a  re¬ 
markable  position,  for  a  country  of  some  eleven  million 
people,  while  it  is  true  that  nature  has  been  kind  to 
Canada  in  giving  her  abundant  essential  resources,  it  is 
also  true  that  Canada's  position  as  the  fifth  trading 
nation  of  the  world  owes  much  to  the  British  empire 
connection.  That  our  shores  are  never  violated  by  a 
hostile  power,  despite  a  very  inadequate  system  of  de¬ 
fence  in  peace  time,  I  submit  is  due  to  the  fact  that 
this  nation  of  Canada  is  a  member  of  the  "Family  of  Na¬ 
tions"  -  the  most  powerful  group  in  the  world  under  one 
flag.  How  long  would  .our  vast  spaces  remain  such  if  we 
stood  alone?  The  question  answers  itself.  We  could 
not  stand  alone  in  the  present  world  situation  and  to 
escape  disaster  we  should  find  ourselves  a  part  of  the 
United  States  which  would  naturally  not  be  as  sensitive 
to  our  national  aspirations,  as  the  British  Government 
has  been.  Within  the  strong  arms  of  the  empire  we  are 
safe  and  yet  free.  World  respect  is  ours  -  for  our 
achievements  and  largely  for  our  connections.  Canada, 
in  my  opinion,  would  be  foolish  to  leave  the  Common¬ 
wealth  for  an  unknown  future  strewn  with  possible  battles 
in  which  she  might  find  herself  alone.  It  is  true  that 
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Canada  has  been  drawn  into  three  wars  during  the 
twentieth  century  by  British  foreign  policy.  Same 
Canadians  feel  that  such  a  price  is  too  high  for  a 
membership  in  the  British  ninpire.  Let  those  Canadians 
consider  the  price  of  remaining  alone  in  a  hostile  war- 
ridden  world* 
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SUMMARY 

In  what  respects  has  the  Constitution  of  Canada 
proved  a  failure? 

True  to  British  traditions  we  have  little  control 
over  the  political  party,  although  the  rank  and  file  of 
our  citizens  form  the  body  of  the  party.  While  it  is 
true  that  our  major  parties  have  done  much  to  hold  this 
country  together,  there  has  been  and  still  is  too  much 
manoeuvring  for  party  benefits,  whether  the  country  bene¬ 
fits  or  not.  Scandals  have  from  time  to  time  involved 
the  parties  in  unsavory  publicity  which  does  not  tend  to 
enhance  the  people's  opinion  of  politics.  I  think  that 

0  q  g  0 

c  A  'of  our  fairly  low  concept  of  political  morality  our 
best  men  are  not  attracted  to  public  office  so  that  we 
have  not  had  any  particularly  brilliant  leadership  for 
seme  time  now. 

The  system  of  financial  arrangements  between  the 
provinces  and  the  Dominion  has  proved  itself  to  be  a 
failure.  There  is  no  uniformity  of  treatment  and  trial 
and  error  in  these  matters  have  gone  on  since  Confeder¬ 
ation,  with  the  result  that  the  Dominion  is  not  on 
friendly  terms  with  the  provinces.  Friction  exists 
where  harmony  should  prevail. 

With  all  due  respect  to  the  Fathers  of 
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Confederation,  sections  91  and  92  of  the  British  North 
Amerioa  Act  have  not  proven  satisfactory  since  consider¬ 
able  litigation  has  travelled  its  weary  way  through  the 
Privy  Council.  It  was  understood  that  the  constitution 
would  emerge  clear  and  distinct  from  these  appeals.  It 
never  has,  because  the  respective  orbits  of  the  two 
legislative  powers,  Dominion  and  provincial,  were  not 
defined  clearly  enough  in  the  beginning  and  were  not 
flexible  enough  to  take  care  of  the  change  wrought  by 
time* 

Another  failure  of  the  constitution  lies,  I  think, 
in  the  varying  interpretations  of  the  British  North  iimer- 
ica  Act  by  the  Privy  Council.  First,  the  central  author¬ 
ity  was  upheld,  then  a  swing  took  place  towards  provincial 
rights.  If,  as  is  often  said,  the  Privy  Council  regarded 
the  British  North  America  Act  as  a  statute  and  inter¬ 
preted  it  accordingly,  I  do  not  see  why  it  should  be 
later  considered  as  a  "growing  tree”*  This  is  the  fault 
of  the  British  North  America  Act  which  should  have  laid 
down  certain  directions  concerning  its  interpretation. 

The  appointment  of  judges  to  their  high  offices 
was  left  to  the  Governor-General  but  this  meant  political 
appointment.  No  provision  was  made  by  the  constitution 
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to  prevent  lawyers  being  elevated  to  the  bench  primarily 
because  they  had  served  a  political  party  well.  I  do  not 
suggest  that  the  Canadian  Bench  is  riddled  with  corrup¬ 
tion,  far  from  it,  but  I  do  maintain  that  the  possibility 
of  it  exists  because  the  Constitution  offers  no  obstacle. 

Now  I  turn  to  the  pleasant  task  of  suggesting  the 
success  of  the  Canadian  constitution. 

Under  the  type  of  Government  provided  by  the  con¬ 
stitution,  Canada  has  expanded  from  the  Atlantic  to  the 
Pacific.  A  great  nation  has  grown  north  of  the  longest 
undefended  international  boundary  in  the  world.  While 
eleven  million  peonle  comprise  a  relatively  small  nation, 
Canada's  position  in  the  world  is  not  relatively  small. 
This  phenomenal  economic  growth  has  been  possible  be¬ 
cause  the  initiative  of  the  Canadian  people  was  given  a 
free  rein  under  democratic  principles  of  freedom. 

Although  a  country  of  mixed  races,  Canada  has  a 
real  unity  based  on  the  fair  treatment  of  minorities 

who,  because  of  that  treatment  are  loyal  citizens  of  Canada 

and  subjects  of  the  Crown, 

•  No  other  country  in  the  world  can 

better  the  Canadian  record  with  respect  to  the  treat¬ 
ment  accorded  small  groups  of  people  whose  accident  of 
birth  might  place  them  in  an  inferior  position. 

The  success  of  our  constitution  is  strikingly 
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shown  by  the  growth  of  Canada  to  full  autonomy  both  at 
home  and  abroad,  while  remaining  an  integral  part  of 
the  domains  of  the  Crown,  Such  an  achievement  is  unique 
in  world  history.  Such  flexibility  in  a  constitution 
was  never  seen  before.  No  radical  change  v/as  heeded. 
Usage  calmly  advanced  the  colonial  position  of  Canadians 
towards  their  present  citizenship  which  is  equal  to 
that  of  the  British  themselves. 

The  federal  type  of  government  has  answered  the 
question  of  how  the  diverse  elements  of  Canada  could  be 
brought  together  for  the  advantage  of  the  majority. 

Local  government  had  been  given  the  opportunity  to  de¬ 
velop  along  the  lines  most  suited  to  particular  sections 
of  the  country.  A  strong  central  government  has  been 
able  to  marshal  the  forces  of  the  Canadian  people  to  the 
end  that  today,  Canada  has  a  strong  position  within  the 
British  Commonwealth  of  Nations  and  a  respected  place 
among  the  trading  nations  of  the  world. 

The  unwritten  constitution  of  Canada  has  served 
the  country  well.  Elasticity  has  been  achieved  without 
loss  of  effectiveness.  To  our  inheritance  of  British 
Common  law,  is  being  added,  year  by  year,  Canadian  law 
which  amplifies  and  applies  the  cardinal  virtue  of 
justice  to  our  particular  environmental  problems. 
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A  final  test  of  the  success  achieved  by  our  con¬ 
stitution  may  be  applied  in  a  negative  way.  There  have 
been  no  political  upheavals  across  Canada  since  con¬ 
federation.  Dissatisfaction  to  be  sure,  has  arisen 
upon  occasion  but  the  people  have  had  faith  in  the  con¬ 
stitution.  They  felt  that  time  and  common  sense  would 
remove  any  injustices.  Kespect  for  the  Constitution 
has  given  the  opportunity  to  attempt  the  solution  of 
Canadian  governmental  problems.  It  is  a  matter  of  pride 
for  Canadians  to  feel  that  while  their  constitution  is 
not  perfect,  yet  it  has  served  them  well  in  the  past 
to  build  up  a  nation  and  can  be  made  to  contribute  to 
the  growth  of  a  great  people  in  days  to  come,  if  adjust¬ 
ments  are  made  to  fit  modern  conditions. 

It  is  safe  to  say  that  the  constitution  of  Canada 
is  well  suited  to  the  peoples  and  places  that  it  serves. 
Anyone  who  suggested  scrapping  the  constitution  would 
receive  but  little  support  across  Canada.  The  sacred 
rights  of  the  common  man  have  been  too  well  guarded  by 
our  constitution  to  let  quacks  rebuild  it  with  any  un¬ 
known  quantities.  The  British  north  America  .act  to¬ 
gether  with  that  vast  accumulation  of  custom  and  usage 
will  continue  to  provide  Canada  with  a  satisfactory  con¬ 
stitution  for  many  generations  to  come,  because  changes 
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are  allowed  to  take  place  in  time  to  affect  adjustments 
which  in  turn  offset  any  insistent  demand  for  a  complete 
change  of  constitution. 

With  the  growth  and  achievement  of  Canadian  au¬ 
tonomy,  there  is  no  need  for  any  change  in  the  relations 
between  the  Mother  country  and  Canada,  Mutual  under¬ 
standing  and  esteem  have  grown  up  between  the  Dominion 
and  Creat  Britain  so  that  today  the  commonwealth  of 
British  Nations  stands  as  an  example  to  the  world. 

There  is  still  the  hope  that  this  example  may  yet  be 
applicable  to  all  the  nations  of  the  earth. 

Since  the  days  of  Edward  Blake  the  citizens  of 
Canada  have  been  earnestly  urged  to  consider  themselves 
Canadians.  National  consciousness  has  been  slow  to 
grow  in  Canada,  iSven  today,  the  name  "Canadian"  means 
little  as  a  type  of  character.  I  suggest  that  the  Eng¬ 
lish,  .French  and  all  the  other  nationalities  in  Canada 
today,  are  not  worthy  of  citizenship  in  this  great 
country  until  they  can  feel  Canadian, 

With  such  a  great  mixture  of  races  this  country 
has  the  opportunity  of  producing  a  unique  national 
character,  only  equalled  by  that  of  the  United  States. 
There  is  a  great  danger  though,  that  the  separate 
elements  of  our  population  will  remain  largely  in 
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isolated  groups.  Settlement  of  peoples  in  communities 
has  been  an  error  in  judgment  in  my  opinion.  Isolated 
groups  tend  to  remain  aloof  from  the  general  fusing  of 
Canada’s  national  character. 

The  constitution  is  admirably  fitted  to  allow  the 
assimilation  of  a  heterogeneous  population  into  a  uni¬ 
fied  national  life. 

May  we,  as  Canadian  citizens,  proud  of  our  heri¬ 
tage  and  strong  in  our  nationhood,  go  forth  into  the 
world  of  tomorrow  confident  and  unafraid.  The  rise  of 
totalitarian  governments  in  nnrope  has  threatened  the 
freedom  of  speech  and  action  throughout  the  world.  The 
doctrine  of  self-determination  of  peoples  has  been  set 
at  naught.  In  fact  all  that  we  hold  dear  is  in  danger 
of  annihilation.  We  hold  our  precious  rights  under  a 
Constitution  which  Canada  has  deemed  worthy  of  sacrifice. 
In  the  days  to  come  it  shall  be  our  privilege  to  main¬ 
tain  untarnished  the  results  of  centuries  of  striving, 
by  the  British  peoples,  for  the  right  of  the  common  man 
to  live  his  life  in  his  own  way. 
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